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Historical Summary: 


The aviation laws of different countries adopt varying, and 
often quite contradictory, solutions in regard to liability toward 
third persons. These variations are not limited to those which 
have been outlined in the first part of this study. Each state when 
adopting a certain type of legislation has introduced into it certain 
modifications, so that consequently no two laws are ever identical. 

This great number of different laws presents, as mentioned 
in the introduction, a great danger to the future of aviation. Some 
eminent jurists predicted this when aviation first began to be com- 
mercially exploited. They maintained that at first aviation prob- 
lems in the field of public law should be regulated uniformly and 
in accordance with an international plan. To this end, the Con- 
vention of Paris was signed October 13, 1919, a few years later 
followed by the Ibero-American Convention of November 1, 1926, 
and the Pan American Convention of Havana in 1928. 


However, problems of private law have not yet been solved on 
an international basis. This disquieting fact was signaled in March 
of 1922 by the Consulting and Technical Commission of Communi- 
cations and Transit of the League of Nations, by the International 
Chamber of Commerce at its Rome Congress in 1923, and especially 
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by the Second International Congress of Air Navigation, held in 
London in June of 1923. This latter, in studying a report pre- 
sented by M. Edmond Sudre, permanent Secretary-General of the 
International Technical Committee of Aerial Legal Experts, en- 
titled “Concerning the Establishment of an International Private 
Aerial Law,” adopted the following motion: 


as That, with the shortest possible delay, an International Con- 
ference be held, composed of delegates authorized by their respective 
Governments, to study and outline the general principles of an international 
private aerial law, and to submit the legal propositions necessary for ratifica- 
tion by the various nations which are interested. 


This wish did not remain sterile. Two eminent jurists, mem- 
bers of the French Government, M. Poincaré, President of the 
Council, and M. Laurent Eynac, Under-Secretary of State for 
Aeronautics, decided to take the initiative in calling an Interna- 
tional Conference for the purpose of drafting a convention on the 
liability of air carriers, as well as for the study of the unification 
of all private aeronautical law. 

The Conference was called at Paris, October 25, 1925, and 
delegates from forty-three nations were in attendance. It con- 
cluded with the adoption of a final protocol including a draft con- 
vention on carrier liability. Furthermore, the Conference adopted 
the following motion, which it recommended to the favorable ex- 
amination of the Governments represented: 


After having drawn up, as an example, a list of questions, the study 
of which must immediately follow the examination of the problem of lia- 
bility of air carriers, the Conference, in consideration of the importance, 
urgency, complexity and legal technical nature of these questions, expresses 
the wish that, without further delay, a special Committee of Experts be 
named charged with the duty of carrying on the work of the Conference. 
This Committee would be composed of a limited number of members. Its 
permanent seat would be at Paris. The Conference consequently requests 
the French Government to agree to communicate with the Governments in- 
vited to this Conference to determine the effect to be given to this proposal. 
The Conference expresses the wish that the first questions studied by this 
Committee may be: damages caused by aircraft to persons and property 
on the surface. 


In January, 1926, the French Minister of Foreign Affairs 
asked the states represented at the Conference of October 25, 1925, 
if they wished to participate in the creation of the proposed Com- 
mittee of Experts under consideration. At the same time, he out- 
lined its character in the following words: 
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It is of equal importance, that, regarding possible modifications of na- 
tional laws, each state maintain its own sovereignty, and that, consequently, 
the Committee of Experts considered appear as a purely consultive and 
absolutely independent group, in its methods of work as well as in its 
functioning. 


Consequently, twenty-eight states sent their delegates to Paris 
and on the 17th of May, 1926, the first session of the Committee 
was opened. They decided to name the Committee thus formed 
the International Technical Committee of Aerial Legal Experts, to 
outline the problems of private aerial law which it would examine, 
and to create for this purpose four commissions. The work of 
outlining draft conventions must be carried out first by the com- 
mission and then presented to the plenary session of the C. I. T. 
KE. J. A. Once the drafts are accepted, they are then submitted 
to the Governments represented on the C, I. T. E. J. A. and dis- 
cussed at diplomatic Conferences. 

The problem of liability for injuries caused to third persons 
was assigned for first consideration by the Third Commission, of 
which M. Ambrosini, Italian delegate, was the reporter. We al- 
ready know how complex and problematical was the problem con- 
signed to M. Ambrosini. The first consideration was to establish 
the character of this liability, which was relatively simple, but 
following that they had to decide whether or not such liability 
should be limited. And it was there that the most difficult problems 
arose. The reporter was forced to draw up no less than eight 
consecutive tentative drafts. 

A brief summary of the work of the C. I. T. E. J. A. in this 
field will be given here with a discussion of the texts of some of 
the tentative drafts of M. Ambrosini, in order to show the evolu- 
tion, within the C. I. T. E. J. A., of the ideas regarding limitation 
of liability. 

M. Ambrosini drew up a report urging the adoption of ab- 
solute liability. This report was discussed by the Third Commis- 
sion at Brussels from November 7-10, 1927; it became subject to 
further examination at the meeting of the commissions, held in 
Paris from March 23-24, 1928. The question of the limitation of 
liability by the establishment of a forfeit or the adoption of the 
principle of relinquishment was raised, and finally, the Third Com- 
mission decided to ask the Committee to give it the authorization 
necessary for continuation of this work, particularly on the prob- 
lem of limitation of liability. 
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Thus at its third session, held from May 24-29, 1928, at Mad- 
rid, the Committee dealt with this problem, the outline of which 
was presented by M. Cogliolo, who emphasized on the one hand 
the practical difficulty of limited liability, and on the other hand 
indicated the necessity, if the principle of unlimited liability were 
adopted, of studying the problem of relinquishment and of con- 
sidering for adoption or rejection the matter of compulsory in- 
surance. The late M. Pittard, Swiss delegate, was inclined to 
reject completely the question of relinquishment. He maintained 
that it was impossible to impose on third persons a limitation of 
liability, which he described as a “legal monstrosity.” Professor 
Ripert, French delegate, believing that aerial risk does not surpass 
in importance any category of other risks—for example, risk of 
fire—maintained his stand for the adoption of the principle of un- 
limited liability. M. Babinski, Polish delegate, expressed the same 
opinion. The president of the session, M. Iranzo y Goizueta, be- 
lieved that liability should not be limited and that relinquishment 
could not be considered. Lastly, Sir Alfred Dennis, the British 
representative, expressed himself as in favor of a limitation of 
liability on the theory that it would aid air navigation companies 
in contracting insurance for their risks. After this exchange of 
opinions, wherein the majority were clearly unfavorable to any 
limitation whatsoever of liability, the discussion was concluded. 

A further meeting of the commission was set for Paris, from 
October 11-18, 1928. The Third Commission completed the ex- 
amination of a new report presented by M. Ambrosini and de- 
clared itself in favor of the principle of unlimited liability, although 
applying the theory of risk. 

The fourth plenary session of the C. I. T. E. J. A. took place 
in Paris, from May 6-8, 1929. M. Ambrosini presented his fifth 
report on liability toward third persons. 

His tentative draft was based on the following principles: 

(1) Objective liability or risk forms the basis of any outline 
of the project. This principle was unanimously accepted by the 
commission. 

(2) This liability is applied without distinction to any com- 
pensation for injuries which may be caused to third persons on the 
surface. It will be applied then to the falling of objects, even in 
case of necessity, or even when the injury is caused by any person 
(for example, a passenger) on board the aircraft. 

(3) No legal limitation of liability will be admitted. This 
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principle was adopted by the commission after long discussion, 
with a bare majority of votes. 

(4) The owner and operator of the aircraft will be jointly 
and severally liable, together with the persons causing the injury. 

All the experts were united on the principle of objective liabil- 
ity, so that the first two principles reported by M. Ambrosini did 
not raise any objections. On the contrary, the extent of this liabil- 
ity and the determination of the persons to whom it is applicable 
raised serious discussions within the Committee. Regarding the 
fourth principle, the French delegation, for which Professor Ripert 
was the spokesman, believed that the aircraft operator alone should 
carry the burden of objective liability, because it is he who created 
the actual risk of flight. The British delegation echoed this opin- 
ion, but it was not shared by the majority of delegates, for fear 
of a possible collusion between the owner and operator. 

The principle of limited or unlimited liability aroused a still 
more animated discussion, especially since certain delegations 
adopted a most determined attitude on this subject. 

M. Giannini, the Italian delegate, partisan of the limitation 
idea, believed that equity as well as national interests require that, 
once objective liability is maintained, the operator be placed in a 
position to know his duties exactly, to be able easily to insure his 
risks, to organize his credit, and to determine his business future 
in aviation. Only a limitation of liability allows him to achieve 
this purpose. Thus the Italian idea was prompted above all by 
considerations of opportunity. The opponent of limitation, Pro- 
fessor Ripert, French expert, based his ideas on the ground of 
principle. He indicated that the rule of limitation of liability 
would have as its first result the destruction of the present ad- 
mitted ideas in the matter of liability. If one realized it by means 
of relinquishment, it would really be equivalent to lack of liability ; 
if the figure serving as a limit to liability were arbitrarily set, an 
injustice would be the result, because only injuries of small im- 
portance would be compensated. Furthermore, the majority of 
national laws, although admitting absolute liability, have not limited 
it. Aircraft operators enthusiastically support this state of affairs, 
which, however, is understandable since the risks that the transport 
operators run do not exceed those to which the industrialist is 
habitually exposed, whether he is operating an office or a factory. 
This discussion was ended by a vote which gave a majority of 12 
votes to 7 in favor of non-limitation. After an examination of 
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the tentative draft,1** the Committee reserved its opinion on the 
whole matter because of the difference in point of view shown by 
the vote on limited liability, which would not allow certain states 
to accept the draft, as submitted to the International Conference 
on Private Aerial Law. This project was then sent back to the 
commission, and the partisans of the principle of limited liability 
were asked to express the bases of the system of limitation which 
they proposed. 

Thus, in spite of a vote which was unfavorable to it, the prin- 
ciple of limited liability was practically adopted—due to the tenacity 
of its partisans and because of practical reasons which militated 
in its favor. 

From the fifth to the eighth of May of the following year, 
at the time of the meeting of the commissions at Paris, the Third 
Commission examined the possibility of a system of limited liabil- 
ity. A sub-commission, selected for this purpose, proposed a 
system on the following bases: a limit of objective liability fixed 
at 250,000 francs per person, with a maximum of 2,500,000 francs 
tor a single accident to persons and 2,500,000 francs per accident 
to goods. This objective liability was to be completed by unlimited 





132. Art. 1. Tout dommage causé par un aéronef aux personnes et aux 
biens qui se trouvent a la surface du sol donne droit a réparation intégrale, 
= = seul qu’il est établi que le dommage existe et qu’il provient de 
’aéronef, 

Cette responsabilité peut étre attenuée ou écartée dans le seul cas de 
faute de la personne lésée, 

Art. 1-bis. Cette disposition ne s’applique qu’aux dommages causés au 
cours de la navigation aérienne. L’aéronef est en course de navigation depuis 
le moment ov il quitte la surface jusau’Aa celui ov il effectue l’arrivée. La 
manoeuvre faite pour prendre le départ ou effectuer l’arrivée est comprise dans 
la navigation. 

Art. 2. Doit étre réparé également, dans les mémes conditions, le dommage 
causé par un corps quelconque tombant dudit aéronef, méme dans le cas de 
jet de lest réglementaire ou de jet fait en état de nécessité, 

La méme régle s’applique encore a tout autre dommage causé par une 
personne quelconque se trouvant a bord de l’aéronef. 

Art. 3, Sont responsables solidairement des dommages visés par les articles 
précédents, le propriétaire et l’exploitant, ainsi que la personne qui a causé 
le dommage, si elle n’appartient pas a4 l’équipage. 

Art. 4. Les membres de l’équipage sont responsables des dommages causés 
par eux, a moins qu’ils ne provent qu’ils n’ont pas commis de dol ou de faute. 

Cette responsabilité peut étre atténuée ou écartée en cas de faute de la 
personne lésée, 

Art. § Pour connaitre des actions en réparation des dommages, dans le 
sens des articles précédents, est compétente l’autorité judiciaire du domicile 
du défendeur, celle du lieu od a été causé le dommage et celle du siége de 
l'assureur, pour autant que la loi de ce siége donne a la personne lésée une 
action contre l’assureur. 

Art. 6. Ces actions se prescrivent par deux ans a compter du jour du 
dommage. Si la personne lésée prouve qu'elle n’a pu avoir connaissance soit du 
dommage, soit de l’identité de la personne responsable, la prescription com- 
mence a compter du jour od elle a pu en avoir connaissance. 

En tout cas, l’action se prescrit par quatre ans a partir du moment od 
le dommage a ét6 causé. 

Le mode de calcul de la prescription, ainsi que les causes de suspension 
a de la prescription, sont déterminés par la loi du _ tribunal 
saisi. 

Art. 7. Toute action en responsabilité, A quelaue titre que ce soit, ne 
peut s’exercer que dans les conditicns prévues par la présente Convention. 

Art. 8 La présente Convention est applicable toutes les fois qu’un dom- 
mage a été causé par un aéronef d’un des Etats Contractants dans un 
autre Etat Contractant. 
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delictual liability. The reporter, M. Ambrosini, was given the task 
of studying this system and including in it the necessary changes. 

The result of the work of M. Ambrosini was presented in the 
form-of a tentative draft at the fifth plenary session of the C. I. 
T. E. J. A., held October 6-8, 1930, at Budapest. This prelim- 
inary draft, adopted after discussion by the Committee, was based 
on the following principles: 

(1) On the question of objective liability, the principles in- 
cluded in the proposed draft were maintained, as presented at the 
fourth session, and for the same reason. However, aside from 
this objective liability, the proposed draft provided for the co-ex- 
istence of delictual liability, 

(2) As in the preceding proposed draft, objective liability is 
applied to all injuries caused on the surface by an aircraft maneu- 
vering or in flight. 

(3) In opposition to the proposed draft presented at the 
fourth session, objective liability must only apply to the operator, 
to the exclusion of both the owner and the person causing the in- 
jury. This rule is explained by the fact that the new draft recom- 
mended the principle of a guaranty which the operator must fur- 
nish, and by this fact the person suffering the injury would no 
longer have to fear the insolvency of the operator. 

(4) The principal difference between the proposed drafts 
presented at the fourth and fifth sessions of the Committee con- 
sisted in the fact that the latter admitted the limitation of objective 
liability. The reasons which, according to the reporter, militate 
in its favor, are: (a) practical necessity; particularly, this limita- 
tion is one of the essential conditions of the exstence and develop- 
ment of air transport companies which largely exist only because 
of generous subsidies from the interested Governments; (b) 
equity, since the application of the exceptional principle of objec- 
tive liability in favor of persons injured claims as compensation the 
limiting of this liability in favor of the operator; (c) finally, limita- 
tion makes possible or facilitates insurance which is for the benefit 
of the operator as well as the person injured. Evidently, every 
possible system of limitation offers some imperfections. The C. I. 
T. E. J. A. has studied them all and lastly emphasized the two 
following: (a) a maximum total sum determined beforehand and 
unchangeable in every case, and (b) a system based on the prin- 
ciple of value of the aircraft. Nevertheles, neither of these two 
systems can be entirely accepted. A combined system must be 
reached, in particular: legal objective liability against the operator 
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has been limited for each accident in accordance with the value 
which the aircraft had at the place and time it was first put into 
service. However, this limit can not be less than 5,000,000 francs, 
since 2,500,000 is assigned to compensation for injuries caused to 
persons and 2,500,000 francs assigned for damages caused to 
goods. 

(5) Injured persons must have a guaranty that compensation 
will positively be paid them.!* 





133. Art. 1. (1) Tout dommage causé par un aéronef en manoeuvre 
ou en vol aux personnes et aux biens se trouvant a la surface donne droit a 
réparation par cela seul qu'il est établi que le dommage existe et qu’il provient 
de l’aéronef. 

(2) Cette responsabilité peut étre atténuée ou écartée seulement dans le 
cas de faute de la personne lésée et conformément aux dispositions de la loi du 
Tribunal saisi. 

Art. 2. Doivent étre réparée également dans les mémes conditions: 

(a) Le dommage causé par un corps quelconque tombant dudit aéronef, 
ee a; le cas de jet de lest réglementaire ou de jet fait en état de 
nécessité ; 

(b) Tout dommage causé par une personne quelconque se trouvant 4 bord 
de l‘aéronef, sauf le cas ov il est prouvé que le dommage est causé intention- 
nellement par un acte étranger a l’exploitation et sans que |’exploitant ou ses 
préposés aient pu l’empécher. 

Art. 3 (1) La responsabilité visée aux articles précédents incombe a 
Yexploitant de l’aéronef, sauf son recours contre l’auteur du dommage; 

(2) Est qualifié exploitant de l’aéronef toute personne qui fait usage de 
l’aéronef pour son propre compte; 

( Au cas o0 le nom de Il'exploitant n’est pas inscrit au registre aéro- 
nautique ou toute autre piéce officielle, le propriétaire est réputé étre l’ex- 
ploitant jusqu’A preuve du contraire. 

Art. 4. (1) L’exploitant de l’aéronef est responsable pour chaque accident 
jusqu’a concurrence de la valeur de l’aéronef au lieu et au moment de sa 
premiére mise en service; 

(2) La moitié de cette valeur est affectée Aa la réparation des dom- 
mages causés aux personnes et l'autre moitié a la réparation des dommages 
causés aux biens; 

(8) Toutefois la limite de sa responsabilité ne pourra pas étre inférieure 
& (2,600,000) francs pour chaque catégorie de dommages; 

(4) Si le montant affecté a la réparation des dommages causés aux biens 
n’est pas intégralement absorbé, ce qui reste est dévolu a la réparation des dom- 
mages causés aux personnes; 

(5) (Les sommes indiquées ci-dessus sont considérées comme se rapportant 
au franc francais constituté par soixante-cing et demi milligrammes d’or au titre 
de neuf cent milliémes de fin. Elles pourront étre convertiés dans chaque mon- 
naie nationale en chiffres ronds). 

Art. 5. S'il y a plusieurs victimes de dommages dans le méme accident et 
si la somme globale a payer A titre de réparation dépasse les limites prévues 
a l'art. 4, il y a lieu de procéder a la réduction proportionnelle du droit de chacun 
de facon A ne pas dépasser dans l'ensemble les limites susdites. 

Art. 6. Lorsqu’il y a plusieurs victimes de Gommages dans le méme acci- 
dent, les intéressés doivent faire valoir ou notifier leurs réclamations dans le 
délai maximum de six mois a compter du jour de l’accident; ce délai écoulé, 
il sera valablement procédé au réglement des indemnités et lesdits intéressés 
ne pourront exercer leur droit que sur le montant qui n’aurait pas été distribué. 

Art. 7. Si différents tiers lésés agissent, en vertu des dispositions des 
articles précédents et de l’article 9, devant les juridictions d’Etats différents, 
le défendeur peut, devant chacune d’elles, faire état de l'ensemble des réclama- 
tions et créances en vue d’éviter que la limite de sa responsabilité ne soit 
dépassée, 

Art. 8 L’exploitant n’aura pas le droit de se prévaloir des dispositions 
de la présente Convention qui limitent sa responsabilité, si le dommage provient 
de sa propre faute. 

Art. 9 Pour connaftre des actions en réparation des dommages, dans le 
sens des articles précédents, sont compétentes: l’autorité judiciaire du domi- 
cile du défendeur, celle du lieu o0 a 6té causé le dommage et celle du siége 
de l’assureur, pour autant que la loi de ce siége donne A la personne lésée 
une action contre l’assureur. 

Art. 10 (1) Ces actions se prescrivent par deux ans A compter du jour 
du dommage. Si la personne lésée prouve au’elle n’a pu avoir connaissance 
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Thus we see that the C. I. T. E. J. A. at its fifth session 
finally accepted a draft convention greatly modifying the prin- 
ciples which had been accepted previously. The acceptance of this 
draft necessitated the immediate drawing up of rules fixing the 
amount of guaranty which the aircraft operator would be forced 
to carry. In this matter, the French delegate, M. Vivent, was 
assigned to prepare the draft in question. 

At the next meeting of the commission, which took place May 
27-30, 1931, in Paris, a session of the Third Commission was then 
devoted to an examination of the section of the Convention on 
guaranties. M. Vivent explained the reasons which had led him 
to prepare a draft which only included the recognition of the liabil- 
ity of the state for injuries caused by its aircraft to a person in a 
foreign state, and the institution of mutual security by these states, 
While at the same time assuring a guaranty to third persons in- 
jured, this system had the advantage of leaving the states free to 
prepare, within their own countries, guaranties and legislative 
means allowing them to cover their liability according to their 
own needs. In spite of the undeniable advantages of this solution, 
it raised very strong objections, because the states were neither 
willing to admit themselves liable for private persons injured, 
nor willing to accept undetermined financial burdens. So this 
project had to be abandoned and they turned to compulsory in- 
surance and the study of a flexible system which would leave to 
the states the possibility of a choice between different guaranty 
systems. The reporter was then charged with the duty of drawing 
up a new project which he had to base on three systems of guar- 
anty: (1) security for those states which deemed it possible 
to have such a system, (2) bank security or security bonds held 
by a bank, and (3) insurance. 

A new proposed draft, drawn up by M. Vivent, was submitted 
to the C. J. T. E. J. A. at its seventh session held July 21-23, 1932, 
at Stockholm. It was adopted with certain modifications, the 
esential one being the exclusion of a direct guaranty by a state. 





soit du dommage, soit de l’identité de la personne responsable, la prescription 
commence a courir du jour od elle a pu en avoir connaissance ; 

(2) Dans tous les cas, l’action se prescrit par quatre ans a partir du 
moment ov le dommage a été causé; 

(3) Le mode de calcul de la prescription, ainsi que les causes de suspen- 
pea et d’interruption de la prescription sont déterminés par la loi du tribunal 
Sais 

Art. 11. En cas de décés de la personne responsable, l’action en responsa- 
bilité dans les limites prévues par la présente Convention s’exerce contre ses 
ayants-droit, 

Art. 12, La présente Convention est applicable toutes les fois qu’un dom- 
age a été causé par un aéronef d’un des Etats Contractants dans un autre 
Etat Contractant ou, en haute mer, au navire d’un autre Etat Contractant 
ainsi qu’aux personnes et aux biens se trouvant sur ce navire. 
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It was then decided to combine the four articles composing this 
project with the text of the draft of this Convention adopted at 
Budapest in October, 1930, which would consequently alter the 
latter.*** 





134. Art. 1. (i) Tout dommage causé par un aéronef en manoeuvre ou en 
vol aux personnes et aux biens qui se trouvent a la surface donne droit a 
réparation par cela seul qu'il est établi que le dommage existe et qu’il provient 
de l’aéronef. 

(2) Cette responsabilité peut étre atténuée seulement dans le cas de faute 
de la personne lésée et conformément aux dispositions de la loi du Tribunal 
saisi. 

Art. 2. Doivent étre réparés également dans les mémes conditions: 

(a) Le dommage causé par un corps quelconque tombant dudit aéronef 
“one dans le cas de jet de lest réglementaire ou de jet fait en état de néces- 
5 ; 

(b) Tout dommage causé par une personne quelconque se trouvant a bord 
de l’aéronef, sauf le cas ov il est prouvé aue le dommage est causé intention- 
nellement par un acte étranger a l’exploitation et sans que l’exploitant ou 
ses préposés alent pu l’empécher. 

Art. 3 (1) La responsabilité visée aux articles précédents incombe a 
l'exploitant de l’aéronef, sauf son recours contre l’auteur du dommage 

( Est qualifié exploitant de l’aéronef toute personne qui fait usage de 
l’'aéronef pour son propre compte; 

(3) Au cas od le nom de l’exploitant n’est pas inscrit au registre aéro- 
nautique ou toute autre piéce officielle, le propriétaire est réputé étre l’ex- 
ploitant jusqu’A preuve du contraire. 

Art. 4. (1) L’exploitant de l’'aéronef est responsable pour chaque accident 
jusqu’éa concurrence de la valeur de l’aéronef au lieu et au moment de sa 
premiére mise en service; 

(2) La moitié de cette valeur est affectée & la réparation des dommages 
causés aux personnes et l’autre moitié a la réparation des dommages causés 
aux biens; 

(3) Toutefois la limite de sa responsabilité ne pourra pas étre inférieure 
A (2,500,000) francs pour chaque catégorie de dommages ; 

(4) Si le montant affecté a la réparation des dommages causés aux biens 
n'est pas intégralement absorbe, ce qui reste est dévolu a la réparation des 
dommages causés aux personnes; 

(5) (“Les sommes indiquées ci-dessus sont considérées comme se rap- 
portant au france francais constitué par soixante-cing et demi milligrammes 
dor au titre de neuf cents milliémes de fin. Elles pourront étre converties 
dans chaque monnaie nationale en chiffres ronds.) 

Art. 5. S’il y a plusieurs victimes de dommages dans le méme accident 
et si la somme globale a payer a titre de réparation dépasse les limites prévues 
a lart. 4, il y a lieu de procéder a la réduction proportionnelle du droit de 
chacun de facon a ne pas dépasser dans l’ensemble les limites susdites. 

Art. 6. Lorsqu’il y a plusieurs victimes de dommages dans le méme 
accident, les intéressés doivent faire valoir ou notifier leurs réclamations dans 
le délai maximum de six mois & compter du jour de l’accident; ce délai écoulé, 
il sera valablement procédé au réglement des indemnités et les dits intéressés 
ne pourront exercer leurs droits que sur le montant qui n’aurait pas été 
distribué. 

Art. 7. Si différents tiers lésés agissent, en vertu des dispositions des 
articles précédents et de l’art. 13, devant les juridictions d’Etats différents, 
le défendeur peut, devant chacune d’elles, faire état de l’ensemble des dom- 
mages et créance, en vue d’éviter que la limite de sa responsabilité ne soit 
dépassée. 

Art. 8 (1) Chaque Etat Contractant s’engage a prendre dans sa légis- 
lation les mesures et les sanctions nécessaires pour qu’aucun aéronef im- 
matriculé sur ses registres ne puisse circuler au-dessus du territoire d’un 
autre Etat Contractant sans étre assuré contre les dommages prévus par la 
présente Convention et dans les limites fixées A l'article 4 ci-dessus. 

(2) Toutefois, la législation de chaque Etat peut dispenser l’aéronef de 
cette assurance, en tout ou en partie, s’il est donné une garantie suffisante, 
sous forme d’un dépot en espéces ou d’une garantie de banque du paiement 
de ces dommages. 

(3) L’assurance doit étre contractée auprés d’une institution publique 
d’assurances ou d’un assureur spécialement agréé pour ce risque par |’Etat 
dimmatriculation de Vaéronef. S’il y a dépét ou garantie de banaue, le 
versement doit étre effectué dans une caisse publique ou une banque agréée a 
cette fin par ledit Etat, la garantie donnée par une banaue agréée a cette 
fin par cet Etat. 

Art. 9. (1) Les sfretés répondant aux conditions prévues dans la présente 
= seront reconnues comme suffisantes par tous les Etats Con- 
trantants 

(2) La nature, l’étendue et la durée des suretés prévues a l'art. 8 de la 
présente Convention, seront constatées soit par un certificat officiel soit par 
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The text of the draft thus prepared was submitted at the 
Third International Conference on Private Aerial Law which met 
at Rome, May 15, 1933. We shall see that this draft underwent 
some serious changes and caused some very heated discussions, 
which at the time aroused some fear that the Conference would 
not achieve its end. It was only due to the sincere desire for con- 
ciliation which permeated the states represented, that finally on 
May 29, 1933, the Convention for the Unification of Certain Rules 
Relative to Damages Caused by Aircraft to Third Persons on the 
Surface, was signed by 19 states. To achieve this, they had been 
forced to sacrifice some clear and concise regulations of the draft 
and replace them with vague texts—allowing each state the right 
to interpret them in its own way. Some of the questions have 
been knowingly omitted, several others solved in haste. There is 
then no doubt that, purely from the juridical point of view, the 
text adopted by the Conference leaves much to be desired. 


ANALYSIS OF THE CONVENTION. 
The Principle of Liability: 


The Convention bases liability of the operator on the principle 


of absolute liability. Article 2 clearly indicates “that the injury 





une mention officielle sur un des documents de bord. Ce certificat ou ce 
document devra étre produit a toute réquisition. 

(3) Ce certificat ou ce document fera foi de la situation réguliére de 
laéronef par rapport aux obligations de la présente Convention. 

Si aucune de ces piéces ne peut étre produite, si le document est 
irréguiier ou la garantie périmée, l’aéronef pourra étre retenu par les au- 
torités compétentes de l’un des Etats Contractants jusqu’éa ce que le nécessaire 
ait été fait pour régulariser sa situation. 

Art. 10. (1) Le dépét en espéces et la garantie de banque doivent étre 
affectés spécialement et exclusivement, dans les conditions prévues par la 
présente Convention, 4 l’indemnisation des tiers lésés, 

(2) Les sQreté susdites doivent garantir, dans tous les Etats Contractants, 
les risques prevus par la présente Convention. 

(3) Elles devront étre compétées aussit6t que les sommes qu’elles repré- 
sentent seront susceptibles d’étre diminuées du montant d’une indemnisation. 

Art. 11, L’exploitant n’aura pas le droit de se prévaloir des dispositions 
de la présente Convention qui limitent sa responsabilité: 

(1) Si le dommage provient de sa propre faute; 

= S’il n’a pas fourni l’une des sfretés prévues par la présente Con- 
vention. 

Art. 12. La victime d’un dommage aura, dans les conditions prévues par 
la présente Convention, 1:n recours direct contre l’assureur de l’aéronef qul 
a causé le dommage. 

Art. 18. Pour connaitre des actions en réparation des dommages sont 
compétentes, dans le territoire de chacun des Etats Contractants: l’autorité 
jJudiciare du domicile du défendeur et celle du lieu of a 6té causé le 
dommage. 

Art. 14. (1) Ces actions se prescrivent par deux ans A compter du jour 
du dommage. Si la personne lésée prouve qu’elle n’a pu avoir connaissance 
soit du dommage, soit de l’identité de la personne responsable, la pre- 
scription commence a courir du jour od elle a pu en avoir connaissance; 

(2) Dans tous les cas, l’action se prescrit par quatre ans a partir du 
moment ov le dommage a été causé; 

(3) Le mode de calcul de la prescription ainsi que les causes de suspen- 
sion et d’interruption de la prescription sont déterminés par la loi du 
tribunal saisi. 

Art, 15. En cas de décés de la personne respgnsable, l’action en respon- 
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. grants a right to compensation by the mere fact that it is 
established that the injury exists and that it was caused by the air- 
craft.” Then the person injured would only have to establish the 
fact of the injury and the causal relation between it and the flight 
of the aircraft. 

What is the nature of the injury subject to compensation? 
In the draft of the C. I. T. E. J. A., submitted at the Third Con- 
ference, it is defined as “any injury, caused to persons and to 
goods.” This expression was strongly criticized by the delegates 
to Rome. The German delegates observed that the term “goods” 
(biens) must only deal with material things, i. e., material things 
movable or immovable.'** Consequently, no situation would arise 
dealing with compensation for an injury caused, for example, as 
in the following case: an airplane falls near a shop and, though 
not injuring it, obstructs its entrance thereby preventing customers 
from entering for a period of time. It was also remarked that it 
would be contrary to the laws of many countries to demand com- 
pensation for “any injury,” resulting from the death or bodily 
injury of a person. These questions aroused heated discussion. 
They remarked in general that it would be unfair to refuse com- 
pensation to the person suffering injuries to his business, even if 
there were no injuries to material goods. As to injuries to per- 
sons, the extent of their compensation varies according to the laws 
of their country. So they were forced to replace the words “any 
injury” by a more vague expression, that of “the injury,” thus 
leaving to the courts of each country the task of its interpretation. 
To fall within the jurisdiction of the Convention, the injury must 
have been caused by the aircraft. 

The Convention does not explain the term “aircraft” 
(aéronef). But we have seen in the first part of this study that 
this concept is variously interpreted in national laws. The reason 
for this lack of precision in the Convention is incomprehensible. 
It is true that the conventions on public air law define the word 
aircraft. But, as we have already seen, only the Paris Convention 
of October 13, 1919, and the Ibero-American Convention of 
November 1, 1926, have done so, whereas the Convention relative 
to commercial aviation, adopted at the sixth International Con- 





sabilité dans les limites prévues par la présente Convention s’exerce contre 
ses ayants-droit. 

Art. 16. La présente Convention est applicable toutes les fois qu’un dom- 
mage a été causé par un aéronef d’un des Etats Contractants dans un autre 
Etat Contractant, ou en haute mer, au navire d'un autre Etat Contractant, 
ainsi qu’aux personnes et biens se trouvant sur ce navire. 

135. The observations of the delegations, as well as the deliberations of 
the Conference are given following the material published in 2 Rev. Gén. de 
Droit Aérien, 1938. 
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ference of American States, held at Havana in 1928, having no 
annexes, does not define it. Furthermore, the question is raised 
as to whether the definition given in the technical annexes of a 
convention of public law can be applied to a convention of private 
law, since the purposes of these conventions are totally different. 
The definition of the word aircraft is left here to national laws. 
The only definition given by the Rome Convention is negative and, 
in conformity with Article 21, states that it does not apply to 
military, customs and police aircraft. Evidently, this definition 
does not solve the question of what is meant by the term “air- 
craft.” 

An injury, to be subject to compensation, must be caused by 
the air¢raft. This expression raises some doubts, First, at what 
moment does the aircraft fall within the jurisdiction of the regula- 
tion of the Convention? The C. I. T. E. J. A. draft explains it 
as follows: “Any injury caused by an aircraft maneuvering or in 
flight...” The text of the Convention only preserves the phrase 
“in flight”; it discards “maneuvering” (en manoeuvre). Never- 
theless, paragraph 3 of Article 2 adds that “the aircraft is con- 
sidered as in flight from the beginning of the operations of 
departure until the end of the operations of arrival.” Thus 
the text of the draft has been restricted. The maneuvers of the 
aircraft can not cause absolute liability to fall upon its operator 
unless they happened in flight or are closely linked to it. Thus 
injury caused by an airplane returning to its hangar at the airport 
does not fall within the jurisdiction of the Convention. We have 
seen in the section devoted to French legislation that the juris- 
prudence of that country interprets the national law in a different 
and broader manner.*** 

Does absolute liability concern any injury caused by an air- 
craft or only that caused by an accident? In other words, is it a 
question of considering only the injury caused by an aircraft, or 
is it equally important to consider the manner in which it was 
caused? Is it necessary to pay compensation for an injury caused 
by an accident or likewise for one caused by a flight carried on 
in violation of the rules and regulations in force, or lastly, also 
for that which is caused by normal flight? Unfortunately, the 
text of the Convention does not give us an exact explanation. 
Article 2, outlining the rule of liability, deals with an injury caused 
by the flight of an aircraft without discriminating as to whether 
or not it is a question of accident. However, the following articles, 





136. See Cass. Crim., Mar. 6, 1931, already cited. 
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especially Articles 8, 9 and 10, which deal with the limitation of 
liability, expressly mention the accident as being the cause of the 
injury. The same discrepancy in drafting exists in the draft 
of the C. I. T. E. J. A. If we examine further into the work of 
the experts, we shall see that this discrepancy did not exist in 
the draft adopted by the Third Commission and presented to the 
fourth session of the C. I. T. E. J. A., May 6-8, 1929. As we 
have seen in the preceding section, there was no question of “acci- 
dent,” and the injury was subject to compensation without con- 
sidering the manner in which an aircraft caused it. 

The deliberations of the Third International Conference on 
Private Aerial Law do not furnish any more exact explanations. 
The German delegation, it is true, proposed to limit objective 
liability only in case the injury results from an accident, thus 
adopting the principle of the German aerial law. But this prop- 
osition was not accepted by the Conference. If we consider the 
reports presented by M. Ambrosini, we unfortunately do not find 
there any more direct answer. Nevertheless, the first report gives 
the following reasons to justify the adoption of the principle of 
absolute liability: (1) inequality of the situation between the per- 
son causing and the person receiving the injury, (2) the impos- 
sibility of the person injured to show proof of fault of the aviator, 
(3) the use of a machine which creates a new risk for the public, 
forcing upon the operator the duty of providing a special guaranty, 
and (4) the adoption of objective liability is correlative to freedom 
of flight over private property as granted to airmen. These 
are the same reasons which forced the French legislator, as we 
have seen in the first part of this study, to extend absolute liability 
to all injuries caused by aircraft, even in normal flights. In an 
examination of the articles of the proposed draft, adopted by the 
Third Commission in May, 1929, the reporter indicates that “any 
injury caused to third persons on the surface, due to any cause 
whatsoever, must be fully compensated.” 

If we turn our attention to the national laws, we shall see 
that they consider this problem in a different manner, Finally, 
some of the commentaries on the Rome Convention which have 
already appeared state that injuries caused not only by an acci- 
dent but also by the flight of the aircraft if it is executed in a 
manner which is not normal, are subject to compensation. Un- 
fortunately, the commentators do not give explanations in proof 
of their point of view.*? Personally, we have tried to reconcile the 


137. See Oppikofer, Hans, “III Internationale Luftprivatrechtskonferenz, 
Rom, May 1933,” 3 Archiv fir Luftrecht 220, 221; Giannini, A., “La Con- 
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differences in the drafting of Articles 2 and 8, 9 and 10, by inter- 
preting in the following manner the expression “accident,” as used 
in these last articles. In particular, we have granted that it is a 
question of an accident not concerning the operator but concern- 
ing the person injured. Thus the injury subject to compensation 
could be caused by a normal flight, on condition that it be sudden 
and unavoidable (for example, injury caused by horses which 
have run away through fear of aircraft flying over them). Then do 
not let us put back into the body of the Convention such injuries as 
depreciation of property caused by continual flight, injuries caused 
by the sound of the motor, and so forth.1%* This point of view 
conforms with the solutions given the Conference by the 
German delegate, Mr. Richter.1* Whatever they may be, the dis- 
agreements in the text of the Convention and the lack of clear 
explanations in the preparatory work of the C. I. T. E. J. A. as 
well as in the explanations furnished the Conference by M. Ripert, 
will force the courts to apply to this problem the principles adopted 
by their own national aviation laws. This, as we have had occa- 
sion to note in the first part of this study, will create varying and 
discordant jurisprudence. 

So, on the one hand, the Convention has not clearly defined 
the extent of its application, while on the other hand, it includes 
some examples of cases where it would be applicable, which latter 
seems superfluous. Particularly, injury caused by the dropping 
of objects (even of ballast which is permitted), or the falling of 
objects, and so forth (Article 2, paragraph 2), will come under 
the jurisdiction of absolute liability. 

Evidently a causal relation must exist between the injury and 
the flight of the aircraft. Nevertheless, it does not appear neces- 
sary that the aircraft be the direct cause of the injury. It is true 
that the Convention does not exactly define this matter, but if we 
will examine the national legislation of the signatory states, we 
shall see that direct causal relation is not absolutely necessary. 
It is sufficient to recall the case mentioned in the first part of this 
study where injury was caused by a crowd interested in the occur- 
rence, though motivated simply by curiosity, rushing to the place 
of the airplane accident. In spite of the lack of direct causal re- 
lation, the aircraft operator has been held liable by English, 





venzione di Roma sulla Responsabilita degli Aeromobili pei danni ai Terzi in 
Superficie,” 6 Studi di Diritto Aeronautico 72 (1933); Crocco, A., 2 Rivista 
di Diritto Aeronautico 280 (1933). 

188. Kaftal, A., La Responsabilité pour Dommages Causés par les Aéro- 
nefs aux Tiers A la Surface (Paris: Sirey, 1933), p. 47. 

139. 2 Rev. Gén. de Droit Aérien 552. 
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French, German and Norwegian courts, and two aviation laws 
have even cited this case in the same meaning.'#° In the United 
States, jurisprudence in this field has not been well established; 
particularly, compensation was refused in the case where an air- 
craft indirectly caused injuries to the owner of a silver fox farm,™ 
but, on the other hand, it was granted, under the same circum- 
stances, to a chicken farmer.’*2 We see then that the problem 
of causal relation is left entirely to national judges. 

To come within the jurisdiction of the Convention, an injury 
must be caused on the surface of the earth and to third persons. 
Injury caused by an accident to the passengers or to the operator 
of the injured aircraft can not be considered. On the other hand, 
Article 22 mentions explicitly that the regulations of the Conven- 
tion are not applicable to injuries for which compensation is regu- 
lated by a transport or labor contract, entered into between the 
person injured and the person liable. It appears that the person 
injured only has to establish the fact of the injury and its causal 
relation with the aircraft flight.** What defense can the operator 
bring? In the first place, evidently, he can oppose the allegations 
of the person injured in establishing either that he had not sus- 
tained any injury or that there was no causal relation between the 
injury and the flight of the aircraft. 

The Convention allows two more excuses: (1) Article 3 men- 
tions that liability can be lessened or obviated in case the fault of 
the person injured has caused the injury or contributed to it. 
But the text of the Convention does not give any details. Therefore, 
the national law shall decide whether the fault of the person in- 
jured can exempt the operator of all liability and to what extent 
this liability can be lessened. We know that, in this regard, dif- 
ferent systems exist. Thus, for example, the fault of the person 
injured can lesser by half the compensation which the person 
liable is required to pay, or, furthermore, the gravity of the faults 
of the parties concerned is studied and liability for the injury 
proportionately divided, and so forth. Each nation generally has 
a system which it finds equitable and which it applies, so the in- 
terpretation of Article 3 will differ according to the jurisdiction 
which will have to apply it. In the same case the court of one 
state will free the operator of all liability, while that of another 





140. See in the first part of the study the chapter devoted to Siam. 

141. Nebraska Silver Fox Corp v. Boeing Air Transport, Inc., U. S. D. C. 
Neb., Feb. 24, 1931. 

142. Glatt v. Page, Dist. Ct., 3d Jud. Dist. Neb., 1928. 

143. Conforms to the explanation given by Mr. Ambrosini to the Japan- 
ese delegation. See 2 Rev. Gén. de Droit Aérien 579. 
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will require compensation for the injury. (2) Article 2, para- 
graph 2(b) frees the operator of liability in case the injury was 
caused by an act intentionally committed by a person not a member 
of the crew, and not connected with its operation, unless the oper- 
ator or his employees could have prevented it. An example of this 
would be the case where a passenger on board an aircraft drew his 
revolver on a person on the ground. The excuse allowed could then 
only be applied if the act causing injury is entirely extraneous to 
the operation of the aircraft and has no connection with the actual 
transport passage. 


The Persons Liable: 


In the section devoted to the history of the Convention, the 
first drafts of the C. I. T. E. J. A. have been explained as dealing 
with not only the objective liability of the operator, but also that 
of the aircraft owner. This point of view was based above all 
on the fear of collusion between these persons. The C. I. T. E. 
J. A. tried to provide that the persons injured, who had a right 
to compensation, might not be prevented from securing it because 
of insolvency of the operator. They presumed that the aircraft 
owner would be more solvent and that his aircraft would serve 
to indemnify the injured persons. It is true that generally an 
aircraft after an accident has but little value, but insurance on 
the aircraft is counted on to serve in payment of compensation 
to the injured persons. From the time the C. I. T. E. J. A. had 
the idea of a compulsory guaranty against risks, furnished by the 
operator, the above-mentioned considerations lost their value, and 
this led the authors of the draft to be content with liability of 
the operator. This point of view was upheld by the Conference. 
Article 4, paragraph 1 of the Convention maintains in principle 
that liability is incurred by the aircraft operator. 

What is meant by the term “operator” (exploitant)? The 
C. I. T. E. J. A. draft, as we have seen, described the aircraft 
operator as any person who uses the aircraft for his own benefit, 
that is, receiving from it a material or other profit. This defini- 
tion did not satisfy the Conference. The French delegation found 
it insufficient, “because in case of the lease of the aircraft it may 
be said that the lessor and lessee both use the aircraft for their 
own benefit.” The Italian delegation, granting that the definition 
of “operator” as given in the draft of the C. I. T. E. J. A. is 
correct in its basis, believed, however, that it was not sufficiently 
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complete, because it is necessary clearly to point out that the per- 
son using the aircraft has also its control. The delegations from 
the United States and Great Britain found little clarity in the 
definition of “operator” as given by the C. I. T. E. J. A.; they 
believed it necessary to define exactly that the operator is the 
person who uses and who has the right of disposal of the aircraft. 

Following the discussion, it was decided to complete the C. I. 
T. E. J. A.’s definition by adding a second section dealing with 
the control of the aircraft. Consequently, the aircraft operator, 
within the meaning of the Convention, is any person who has 
the right of disposal of the aircraft and who uses it to his own 
profit.1** 

The rule adopted by the Convention, making not the aircraft 
owner liable but the person who has the control of the aircraft 
in using it to his own profit, is in conformity to the principles or 
at least to the jurisprudence of many countries who took part in 
the Conference. It must be remarked that this is the jurispru- 
dence of the United States. Thus in one case where it was a 
question of the legal liability of the “owner” of a locomotive for 
injuries caused, as it was discovered, by defects in the locomotive, 
the court held: 

The word “owner” in the act does not mean the absolute owner in 
whom the absolute right of property is invested, but means, and was evi- 
dently intended by the draftsmen of the act to mean the owner for the time 


being, the corporation for the time being, operating, controlling and man- 
aging the defective road, locomotive or car.145 


Thus the term “operator” is quite understandable and there 
is no doubt that it may be interpreted in a uniform manner by 
national jurisprudence. 

The operator will be presumed to be the person inscribed in 
such capacity in the aeronautic register or in any other official 
document. In the absence of such registration, the owner will be 
presumed to be the aircraft operator.'*® Nevertheless, this pre- 
sumption, being only juris tantum, can be contested with any proof 
to the contrary. 

The German delegates at the Conference raised the question 
of the liability of the unlawful possessor of the aircraft. They 
considered it insufficient to establish the liability of the person who 
used the aircraft without the consent of the operator; it was neces- 





144. Article 4, paragraph 2. 
145. Proctor v. Hannibal & St. J. R. R. Co., 64 Mo. 112, 124 (1876). 
146. Article 4, paragraph 3. 
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sary to declare further that, jointly with this person, the operator 
as well would be liable if he had not taken the necessary measures 
to avoid the improper use of his aircraft. The proposal of the 
German delegation was accepted and it formed the text of Article 
5 of the Convention. Thus the unlawful possessor is liable instead 
of the operator; however this latter incurs joint liability if he has 
not taken the measures necessary to avoid the unlawful use of 
his aircraft. Both are liable under the conditions and limitations 
of the Convention. 

Later will be shown the very unexpected results which the 
above-mentioned rule caused. For the time being, it will be shown 
that the joint and several liability of the operator can not be con- 
sidered in the case above as absolute or objective liability, but 
solely as delictual liability. This liability is based on the fault of 
the operator, who, through lack of prudence, or negligence, has 
failed to take the necessary measures to prevent the use of his 
aircraft by an unauthorized person. The result is that in this 
case the person injured will be forced to show proof of fault of 
this operator, who in turn can defend himself in conformity with 
the droit commun by invoking, for example, force majeure. Evi- 
dently as soon as it is established that he committed a fault in 
neglecting to take the necessary measures to prevent the use of 
his aircraft by unauthorized persons, the operator will incur joint 
and several liability of the same kind as the person causing 
the injury and can invoke no other excuses than the latter, i. e., 
only those which are mentioned in Article 2, paragraph 2(b), and 
Article 3 of the Convention. However, the liability of the opera- 
tor will be limited, in conformity to Article 8, unless the injured 
person can invoke Article 14, the contents of which will be ex- 
plained subsequently. 

The Convention does not consider liability of other persons. 
Evidently, this does not prevent it from dealing with the liability 
of the person causing injury, but in conformity to national law. 
Nevertheless, this liability can not be joint with that of the opera- 
tor, because if it were otherwise, mention would have to be made 
in the Convention text. In the section devoted to the history of 
the Convention we have seen that the proposed draft submitted 
at the fourth session contained regulations concerning liability of 
the person causing injury. Article 3 of this draft regarded such 
liability in the same conditions and jointly and severally with that 
of the operator and owner. But the following proposed draft 
already contained a notable difference. Its Article 3 only considered 
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the liability of the operator, in mentioning his right of recourse 
against the person causing the injury. This regulation has been 
retained in the draft submitted to the Conference, which found 
it impossible to decide on the liability of the latter person.’** In 
this way, it wished to emphasize that recourse against the person 
causing injury is not a creation of the Convention but is found 
outside of it and falls under the jurisdiction of national laws. 
Nevertheless, this liability, as Dr. Oppikofer has very rightly re- 
marked,'** can only be considered as subjective liability, based on 
the idea of fault. 


The Extent of the Liability: 


We have seen that the problem of limitation of liability of 
the operator aroused considerable discussion. In the first place, the. 
C. I. T. E. J. A. believed that unlimited liability was indispensable, 
but thereafter it changed its opinion and the later drafts estab- 
lished limits to compensation. Nevertheless, the opponents of limi- 
tation were not quiescent; instead they caused the final battle at 
the session of the Conference. They appealed to the interests 
of the persons injured, and even to the aircraft operator. Thus, 
the Polish delegation believed that the fixing of the limitation 
figure—which would necessarily be considerable—would inevitably 
react upon the spirit of the judges, in the sense of granting 
to the injured person the maximum compensation. Such a re- 
sult would constitute an obstacle to the development of air naviga- 
tion. The Czechoslovakian delegation suggested the adoption of 
a system of unlimited liability, with a limitation of the minimum 
guaranty. This point of view was shared by the Swiss delega- 
tion. The principle of unlimited liability was also maintained by 
Finland, Sweden, and the U. S. S. R. Nevertheless, the majority 
of delegates were in favor of limited liability.’* 

Once the principle of limitation was accepted, it was still 
necessary to determine its basis. The draft of the C. I. T. E. J. A. 
provided that the maximum liability would be fixed at the sum of 
the value of the aircraft at the moment of its entrance into service, 
but could not, under any condition whatever, be less than 5,000,000 
French francs, half of which would be used in compensation for 
injuries caused to persons, the other half for injuries caused to 
goods. However, this construction presented many defects. The 





147. Article 7. 


148. Op. cit., p. 226. 
149. Particularly, by 18 votes for, 6 votes against, and 3 not voting. 
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criterion chosen did not correspond to anything, because there was 
no relation between the economic value of an aircraft and the 
extent of injuries which it could cause to third persons. Especially 
was there no reason to suppose that the more expensive an air- 
craft is the more injury it can cause. The contrary is true, be- 
cause a costly airplane—powered with several motors in good con- 
dition and equipped with many navigation instruments—certainly 
offers less danger to everyone than a cheaper aircraft—powered 
with only one motor of small value and with only the essential 
navigation instruments. Furthermore, the minimum limit was 
much too high and made the guaranty for this sum practically 
unattainable, especially for air tourists.1®° 

So the notion of the C. I. T. E. J. A. was abandoned at the 
Conference and many other suggestions were made. The one 
most comparable was that of the French delegation, which sug- 
gested the substitution of the value of insurance in the place of 
aircraft value. The German delegation proposed that a limit o1 
600,000 francs be fixed if the question pertained to injuries caused 
to persons, and a limit of 300,000 francs for injuries caused to 
goods, without consideration of the aircraft which caused these 
injuries. The proposition of Great Britain was finally adopted, 
after certain modifications had been made by the United States 
and others. In the case of each aircraft, the limit of liability is 
based on the weight of the aircraft, together with the total maxi- 
mum carrying load, as shown on the air-worthiness certificate or 
other official document. This limit is, for any accident, 250 francs 
per kilogram of weight. Nevertheless, the limit of liability of the 
operator could not be less than 600,000 francs, and—which is an 
innovation—could not exceed the fixed sum of 2,000,000 French 
francs. 

Thus the limitation of liability, as accepted by the Conference, 
is based on a varying scale between two fixed sums, the minimum 
and maximum sums of compensation. The compensation allowed 
will be calculated within these limits, according to the weight of 
the aircraft. For example, if we take a Handley Page Western 
42 V airplane, with a weight of 13,400 kilograms, the limit of the 
liability of its operator, calculated at 250 francs per kilogram, 
would be 3,350,000 francs, but, since this sum exceeds the maxi- 
mum limit of liability, it will be reduced to 2,000,000 francs. Ii 
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we consider now a De Haviland DH 60 Gypsy Moth plane, the 
weight of which is 793 kilograms, the liability of its operator 
would be limited to 198,250 francs, but, since this sum is less than 
the minimum limit of liability, it will be increased to 600,000 
francs. Lastly, if we consider a Junkers Ju. 52 Leopard IV plane, 
the maximum weight of which is 7,600 kilograms, the liability of 
its operator is limited to 1,900,000 francs, that is, 7,600 multiplied 
by 250. 

One-third of the sum thus calculated is assigned to compensation 
for injuries caused to goods, and two-thirds to compensation for 
injuries caused to persons. The regulations of the C. I. T. E. 
J. A. draft providing that, in the case where the amount calculated 
for compensation for injuries caused to goods has not been com- 
pletely absorbed, the remainder is transferred to compensation for 
injuries caused to persons, have not been accepted by the Con- 
ference; the limited sum comprises two separate and distinct parts, 
one to be used for compensation to persons and the other to goods, 
without allowing any diversion. 

The C. I. T. E. J. A. draft when fixing the limits of liability 
had in mind only the total sum of compensation due for each 
accident. But previous drafts of the C. I. T. E. J. A. provided 
for not only the limit of compensation for each accident, but also 
the maximum which must be paid to each person. These regulations 
were contained in the proposed draft of the Convention prepared 
by the Sub-Commission on Drafts of the Third Commission, as 
well as in the proposed draft prepared by the reporter. These 
two proposed drafts were presented at the fifth session of the 
C. 1. T. E. J. A. at Budapest, which, at the suggestion of the French 
delegation, only voted on the system, adopting among others the 
text of paragraph (a), Article 4, as follows: “. .. In the case 
of injuries to any persons, at the maximum total sum per accident 
of ... with a maximum of... pex. person.” This Article 
adopted by the C. I. T. E. J. A. was referred to its drafting com- 
mittee with other provisory articles, But the drafting committee, 
in its report, omitted to mention a maximum sum per person. This 
omission continued in the draft referred by the C. I. T. E. J. A. 
at the Conference. The United States delegation called attention 
to this fact and, basing its contentions on the practical necessities 
of its country, requested the fixing of a maximum sum of com- 
pensation per person, without which it declared that it was not 
authorized to sign the Convention.1** The proposal of the United 
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States was adopted and it was decided that compensation for in- 
juries caused to persons could not exceed 200,000 per person. 

Since many persons could suffer injuries in the same accident 
and since the total sum to be paid in compensation could not ex- 
ceed the limits provided by the Convention, it was decided that 
in a case of this sort they would proceed with a reduction in pro- 
portion to the claims of each, in such way as not to exceed by the 
total the limits established for the benefit of the operator. This 
regulation,!®*? very simple in cases where all suits of persons in- 
jured would have been made at the same time before the same 
court, caused great difficulties, since actions can be brought before 
the courts of different states and at any time in the course of a 
year the person injured may wish, providing he brings notifica- 
tion within six months from the day of the accident. We shall 
speak further of this problem. 

Article 19 of the Convention provides that the limited sums 
shall be calculated in French francs, consisting of 6514 milligrams 
of gold, nine hundred thousandths fine. They may be converted 
into any national currency in round numbers. 

In Article 14 of the Convention there is provision for cases 
in which the operator could not take advantage of the limitation 
of his liability and would be held to pay full compensation. These 
cases, in the draft as well as in the text of the Convention, are 
two in number. 

(1) The injury is caused through the fault of the operator. 
The draft had in view any fault whatsoever, but many delegations 
made exception to this at the session of the Conference. It was 
feared that the courts in basing their decisions on this regulation 
would extend its application very far and would find a slight fault 
in all cases of injury. This practically would destroy the principle 
of limited liability and would destroy the liability system of the 
Convention. Two delegations, those of the United States and of 
Italy, suggested the entire elimination of the article dealing with 
unlimited liability of the operator. Furthermore, the Italian dele- 
gation proposed doubling, the limited amount in case of grave 
fault of the operator; the United States delegation proposed the 
elimination of the limitation clause solely in case an aircraft at 
the takeoff had not been completely airworthy or its personnel 
did not adhere to the laws and regulations of the state of regis- 
tration of the aircraft. The Conference, however, believed that 
this would be going too far. They believed it impossible thus to 
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reject the subjective, unlimited liability principle, because all states 
recognized in principle the necessity of full compensation for in- 
juries caused by a fault, especially if it is grave or intentional.’ 
So they reached a compromise. The principle of unlimited de- 
lictual liability was retained, though toned down as much as pos- 
sible. Thus the operator will incur unlimited liability only in case 
the injury has been caused by his grave fault or wilful misconduct. 
He will incur the same liability in case of the grave fault or wil- 
ful misconduct of his employees. However, he will be able to 
take advantage of the limitation of compensation: in case he had 
committed an error in piloting, operation or navigation; whereas in 
case of fault of his employees, he can only show proof that he 
had taken all necessary measures to prevent the injury. Thus, for 
example, the operator whose grave fault has allowed a third per- 
son to possess his aircraft will be liable in an unlimited respect 
for all injuries which the unlawful use would cause to third per- 
sons. 

(2) The operator has not furnished one of the means of 
guaranty as provided by the Convention and which will be dis- 
cussed further here. Following the discussion at the session of 
the Conference, this regulation was maintained, in conformity with 
the draft of the Convention, but its drafting was made more de- 
tailed if not more understandable. It was particularly indicated 
that the operator would not have the right to take advantage of 
the limitation of liability, both in case he has not furnished a 
guaranty as provided by the Convention but also in case such 
guaranty furnished would not be in force or would not cover the 
liability within the limits of the Convention. 

The purpose of this regulation consists in forcing the operator, 
by the threat of a punishment by fine, to furnish a guaranty. 
The question arises as to whether persons injured would reap 
large profits from such a regulation. It is enough to consider, 
for example, the unlawful operator who, obviously, does not pro- 
vide any guaranty before he steals an aircraft. So he would be, 
as a general rule, liable in an unlimited way for injuries caused 
by the aircraft on the surface. But it is doubtful whether persons 
injured by the aircraft have the means of obtaining effective com- 
pensation. Also the suggestion of the German delegation to elim- 
inate this regulation is not baseless and its reasoning seems cor- 
rect. Particularly, the German delegates explained that the 
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penalty provided by this regulation is useless or ineffective—use- 
less, when the operator is able to meet the obligations resulting 
from his objective liability; ineffective, when he is not even able 
to meet this obligation. 


The Guaranty: 


If the principle of limited liability was accepted by the C. I. 
T. E. J. A., it was only on condition that persons injured receive 
on the other hand an effective guaranty of payment of this limited 
compensation. It was then necessary to prepare immediately a 
project concerning guaranties and to include it with the draft on 
liability. We have seen that the C. I. T. E. J. A., not having 
accepted the propositions of its reporter, M. Vivent, adopted three 
forms of surety: (1) insurance, (2) cash deposit, or (3) bank 
guaranty. 

At the Conference, the delegation from the U. S. S. R. sug- 
gested permitting only compulsory insurance as a guaranty, but 
this suggestion was not accepted: this system did not appear sut- 
ficiently flexible, and furthermore they did not wish to create a 
monopoly in this line for the insurance companies. The French 
delegation returned to the system previously drawn up by the re- 
porter to the C. I. T. E. J. A. and asked that an addition to 
Article 8 of the draft provide particularly for the basis of the 
guaranty or other state means. This proposition has not found 
willing acceptance, the states not wishing to be liable for the 
private persons, nor to contract for the obligations the outcome 
of which they could not foresee. Furthermore, this kind of guar- 
aty would place injured persons in a difficult situation, because 
to receive payment of compensation which would be due them, 
they would be forced to bring action only in the country of regis- 
tration of the aircraft which caused the injuries. This is true 
because it is generally granted that a state can be sued only before 
its own courts. So compulsory insurance was adopted, with the 
right to choose another means which in itself has two aspects: 
money deposit or bank guaranty. 

Insurance—This problem gave rise to the liveliest discussion 
of the Conference, The question was principally to reconcile the 
interests of persons injured, operators and insurers. And if other 
questions have been comparatively easy to solve, it was not so 
when the question of the extent of the insurance was debated. 
The interests of the injured persons consist in the absolute surety 
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of securing the limit of compensation which has been granted 
them. In other words, as soon as the fact and the compensation 
amount have been made known to them, they should be able, at 
any time, to secure the total, It is in this way that those states 
which previously required an application of the full liability have 
agreed to unite on the idea of limited liability. The interests of 
the operators consist in obtaining insurance at the best rate. But 
to secure this the insurers demand many restrictive conditions in- 
cluded in the insurance policies. 

The states which are particularly occupied with the interests 
of persons on the surface, i. e., those who do not possess important 
civil aviation lines, but whose aerial territories serve as rights-oi- 
way to other nations—were in favor of complete insurance of the 
liability of aviators, without granting any clause limiting the in- 
demnity obligations of insurance companies. It was different for 
those states who were bound more closely to the interests of air- 
craft operators and especially of insurers, because of their highly 
developed civil aviation on international lines, or of insurance and 
aeronautic reinsurance business carried on on a large scale by 
their nationals. These states found it indispensable to admit an 
insurance which was accompanied by numerous restrictive clauses. 

Great Britain, whose aircraft fly regularly over many states 
and whose insurance companies insure a great part of the air risks 
of the entire world, presented to the Conference some detailed 
observations on insurance of liability of the aircraft operator. 


The British delegation very clearly remarked that it is essen- 
tial to have the co-operation of the interests of insurance societies 
and aircraft operators. The problem then is to know up to what 
point the insurer could have the right to urge restrictive regula- 
tions of an insurance contract in answer to a claim made under 
the jurisdiction of the Convention. In this regard, the British 
delegation made the following propositions, of which the part con- 
cerning the case of direct action by an injured person against the 
insurer contains such important points that it seems necessary to 
quote it at length: 

In the case of a direct action by the person injured against the insurer, 
the British delegation makes the following propcsitions: 


It shall not be permitted to the insurer, in answer to such a claim, to 
urge any regulation of an insurance contract (which would be express or 
implied) other than those dealing with the following matters (having 
granted, of course, that the claim is made in conformity to the terms of the 
Convention and the certificate) : 
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I. Cases of fraud, or deceit regarding a material fact on the part of 
the insured, whether at the time of receiving the insurance agreement, or 
in making a claim through this document between the date it would have 
been completed and the date of the accident which resulted in the claim 
of the third person; 

II. The case where, at the beginning of the flight, the aircraft is not 
in an airworthy condition or is not properly equipped and supplied in con- 
formity with the regulations applicable to this problem; 

III. The case of infringement of any legal rule whatever applicable 
in the matter, where this infringement has caused the injury or has con- 
tributed to it; 

IV. The case where the injury is caused when the aircraft takes part 
in races, or is employed as a trainer for others in pace-making, or makes 
speed tests, or tries to break records, or is engaged in aerial acrobatic flights 
or irregular flights, or makes construction and repair tests; 

V. The case where the injury is caused during the course of a flight 
taking place within one hour after sundown and during the hour before 
sunrise, unless it is otherwise stipulated in the insurance document; 

VI. The case where the injury arises from fraud or wilful misconduct 
by the operator or his employees or agents.154 


It is not without reason that an Italian jurist’®> remarked 
that if this proposition of the British delegation were accepted, 
the basis of the Convention would be distorted by exaggerated 
restrictions admitted in favor of the insurer. So the British 
proposition raised lively discussions and protests, particularly from 
states whose internal legislation does not admit that the insurance 
clauses for risk make the situation of injured persons worse. The 
Swiss delegation drew attention to the fact that the English Air 
Navigation Company contracted during its flight over Switzerland, 
on its London-Paris-Basle-Zurich line, for risk insurance which 
did not contain any restrictions, which proves that such insurance 
is possible and does not entail excessive charges, even from the 
British point of view.'® 

An attempt was made to reconcile the points of view of the 
partisans and adversaries of restrictive insurance clauses. In this 
regard, the Conference charged a special commission with the 
duty of finding a means of conciliation which, after examination 
from different points on which the British delegation had de- 
manded that insurers not be held liable towards third persons, ad- 
mitted by a vote showing a very large majority, the principle that 
the insurer must completely cover the liability of the operator 
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toward third persons.’*7 However, the British delegation main- 
tained its point of view which, if it were rejected, would 
have prevented it from signing the Convention.*** Furthermore, 
the Danish delegation refused to sign the Convention, if the British 
proposition were accepted.** So, for fear of compromising en- 
tirely the work of the Conference, they were forced to abandon 
this question and they did not introduce into the Convention the 
regulation concerning the granting or refusal of these restrictive 
clauses. However, they recognized perfectly the necessity of 
regulating this question. So the Conference expressed the wish: 
“... that the C. I. T. E. J. A., in the studies which it pursues on 
insurance in air navigation, examine the question of liability in- 
surance of the operator toward third persons, in order to reach in 
this matter a uniform international regulation.” 

In the course of the discussion on insurance, another very 
serious problem was raised. The problem was one of granting 
to injured persons the means of taking part of the insurance con- 
tracted by the aircraft operator, without running the risk that 
other creditors of the latter would not let them precede them, or 
at least would not divide the sum with them. The simplest and 
most efficacious means was to grant to injured persons direct ac- 
tion against the insurer, which is allowed by many laws. Never- 
theless, this solution could not be adopted, in view of the objection 
of the Dutch delegation, whose Parliament lately rejected this 
principle.**%° They had to seek another solution. Finally, they 
studied the proposition of the Polish delegation which required 
that all sureties provided by the Convention, insurance as well 
as money deposit or a bank guaranty, be set aside specifically and 
by preference to the payment of compensation due to such injuries 
as described by the Convention. 

To avoid insurance contracted with insurers not of sufficient 
size or even being fraudulent in nature, the Convention requires 
that it be contracted either with a public insurance company, or 
with an insurer authorized for this risk in the country of regis- 
tration of the aircraft. 

Money deposit and bank guaranty—The same explanations are 
applicable to these two kinds of guaranty, so they will be treated 
jointly. This kind of guaranty can take the place of insurance 
in so far as the internal laws of the state of registration of the 
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aircraft allow. Money deposit can then be made in a public bank 
or a bank authorized for this purpose; the bank guaranty must be 
furnished also by a bank authorized for this purpose. 

Basically, a bank guaranty represents a kind of self-insurance. 
The question is, what is the benefit to the operator in choosing one 
of these two guaranties? There would be no need to pay insur- 
ance premiums. However, the collection of such a large sum is 
often difficult and very costly for air navigation companies which 
do not yet have sufficient capital. Though the bank guaranty is 
not secured gratuitously, still it is less expensive than insurance. 
Furthermore, one must not forget that, in case of injury, the opera- 
tor who has furnished a money deposit or bank guaranty will pay 
compensation from his own funds, which he would not have to do 
if he had contracted for insurance. Thus the risks which the op- 
erator runs will not compensate generally for the difference be- 
tween the cost of insurance and that of a bank guaranty or the 
tying up of a money deposit. These two kinds of guaranty would 
have had no chance of being used unless certain aids had been in- 
troduced which make their use possible for owners ot many air- 
craft. In particular, the amount of securities in the form of a 
deposit or a bank guaranty will be diminished in proportion to 
the number of aircraft belonging to one operator. In a case of 
two aircraft, the amount of a guaranty fund which would have to 
be furnished for these aircraft, will be lessened by a third and by 
half if there are three or more. Furthermore, the Convention 
stipulates that in any case, the insurance must not exceed 2,500,000 
francs for two and 3,000,000 francs for three aircraft or more.’* 

Thus companies which operate several aircraft would benefit 
more by furnishing security in the form of money deposit or bank 
guaranty than in contracting insurance. 

It is evident, and the Convention expressly mentions it, that 
the amount of the money deposit as well as of the bank guaranty 
must be replenished as soon as they are lessened by payment of 
indemnity. 


Legal Proceedings: 


The Convention does not mention what persons may claim in- 
demnity. Consequently, the national laws must decide in this 
matter. 

We have already seen that in case one accident has injured 
several persons, the limited sum must be divided among them 
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proportionally. In this regard, all these persons are required to 
assert their rights against the operator or bring notice of their 
claims within a maximum period of six months from the 
day of the accident. Those injured persons who have not done so 
will not share in the division of the limited sum and can only exer- 
cise their claims on the amount which is not distributed.1® 

But what will happen if the injured persons bring action be- 
fore the courts of various countries? The situation appears em- 
barrassing. The Hungarian delegation, believing it imperative to 
eliminate the possibility that a court may fix a sum in favor ot 
one of the injured persons so that satisfaction of the claims of 
others will be made impossible, suggested the adoption of a rule 
which would reconcile the regulations of the various courts acting 
in the same case. The Dutch delegates proposed a very complicated 
text, but which had the advantage of making a clear 
solution. Particularly in case the total claims exceed the limit of 
the liability amount provided by the Convention, a procedure to 
liquidate and allocate to the various third persons injured must 
be entered into, before the court of the domicile of the operator. 
If, during the course of this procedure the claim of one of the 
interested parties is contested, he can, if he has not already done 
so previously, bring his action before one of the courts declared 
competent by the Convention, whose decision, if it adheres to cer- 
tain previously established conditions, must be recognized by the 
court acting on the procedure for liquidation and allocation. Evi- 
dently, this latter court acted upon all the claims together so that 
the limit of liability would not be exceeded. In this way, it can 
proportionally lessen not only the amount of claims of the in- 
jured persons, but even of the claims which the decisions of other 
courts have granted. 

The Conference unfortunately did not adequately study this 
problem and not wishing to go into the details of procedure, did 
not accept the Dutch proposition. It limited itself to adopting a 
regulation borrowed from maritime law, particularly: if several 
third persons injured bring action before the courts of different 
countries, the defendant may submit a statement, before each of 
them, of the total amount of the claims and monies due, to prevent 
the limits of his liability from being exceeded.*** We shall see in 
the following section that this regulation is inoperable in practice. 

The Convention has allowed the plaintiff to choose any one 
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of the following tribunals: (1) that of the domicile of the de- 
fendant, or (2) of the place where the injury was caused, or (3) 
of the domicile of the insurer in those countries which allow the 
person injured to bring a direct action against him.1* The Polish 
delegation very rightly remarked that it would be necessary to add 
further the tribunal of the country of registration of the aircraft, 
which would correspond to the place where the guaranty was made 
and because of that would generally be the most effective. The 
Hungarian delegation asked for recognition of the tribunal of the 
place where the deposit guaranty was made or where the bank 
was located which made a guaranty. Unfortunately, the Confer- 
ence rejected these two propositions, which, as will be explained 
later, will create many difficulties for injured persons, 

A claim may be brought by the injured person before the 
courts of different states. However, in order that these decisions 
may benefit the person injured, they must be operable where the 
operator made his money deposit or where the bank which granted 
him a guaranty is located. But this place might be in a state other 
than that where the case was tried. So the Swiss delegation very 
wisely proposed the addition of an article expressed as follows: 


When the judgments pronounced contradictorily or by default by the 
judge declared competent by the regulations of the present Convention, 
have become operable in accordance with the laws applied by this judge, 
they must be operable in each of the contracting states, immediately follow- 
ing the fulfillment of the formalities required in this state. A revision of 
the subject matter of the case is not admissible. 

This regulation does not apply to decisions which are only provisorily 
operable, nor to convictions for damages which would be pronounced in 
addition to costs against a plaintiff because of the refusal of his claim.1® 


Unfortunately, this proposition was rejected by fourteen to 
six votes, because they believed it impossible to regulate a prob- 
lem of a general character in a convention dealing with a very 
special problem. This argument does not seem entirely convincing, 
because the Berne Convention of October 23, 1924, which regulated 
railroad problems, rightly provided for and allowed under certain 
conditions the operation of decisions proceeding from foreign 
courts.1% It is true that of 41 states signatory to the final act of 
the Rome Convention of May 29, 1933, only 19 signed the Berne 
Convention, 
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The draft of the C. I. T. E. J. A. provided that the claim of 
injured persons must be presented within a period of two years. 
This term seemed too long, and it was believed that the operator 
should not be left uncertain so long and that, furthermore, the 
injured person as a general rule would not need so long a time to 
decide to bring legal action. It was decided to shorten the limita- 
tion to one year following the day of the injury. However, if 
the injured person proves that he had been unable to know either 
the injury or the identity of the person liable, the limitation will 
start from the day he had such knowledge. This period could not 
in any case be more than three years from the day the injury 
was caused. In regard to the manner of calculating the limitation, 
as well as the reasons for suspension and interruption of such 
period, the Convention refers to the national laws of the court 
handling the case.®" 


General Rules and Motions: 


Only some of the general rules of the Convention need now 
be indicated. In the first place, the scope of the Convention is 
regulated by Article 20 which maintains that these rules only apply 
to an injury caused on the surface of one of the high Contracting 
Parties by an aircraft registered in the territory of another High 
Contracting Party. 

Thus two conditions are necessary for the application of the 
Convention: (1) That the aircraft causing the injury be registered 
in one of the signatory states, and (2) that it had caused an injury 
on the surface of the territory of another signatory state. Injuries 
caused by an aircraft registered in a signatory state will not fall 
within the jurisdiction of the rules of the Convention if they are 
caused on the surface of its own state or on the surface of a state 
which did not sign the Convention. On the other hand, it is un- 
necessary to know whether the aircraft at the time it caused the 
injury was over a signatory state. The essential thing is to know 
whether the injury was caused on the territory of this signatory 
state, knowledge of the location of the aircraft being immaterial. 

Article 1 of the Convention was not in the draft of the C. I. 
T. E. J. A. It was inserted in the Convention on the suggestion of 
the German delegation. It deals with the duty of the signatory 
states to take all necessary measures to make the rules established 
by the Convention effective and is explained in particular by the 
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duty of the states to require operators of its aircraft flying over 
foreign territory to furnish surety in accordance with Article 12 
of the Convention. 

Article 28 provides that no sooner than two years after the en- 
trance into force of the Convention, any one of the High Contract- 
ing Parties may call a meeting of another international conference 
for the purpose of studying the improvements which might be made 
in the Convention, The significance of this rule is double. On 
the one hand, it indicates that the Conference knows that the Con- 
vention contains certain imperfections and had some doubts as to 
the results of the application of its rules. Also the Conference 
already sees that some modifications must be made to it in the near 
future. But on the other hand, it is seen that these modifications 
must be made after serious thought and study of the matter, so 
it has been decided that the rules of the Convention should be 
effectively applied at least for two years, in order that their effect 
in practice may be noted. 

The Convention will enter into force 90 days after the deposit 
of the fifth ratification.* Rejection of the Convention will take 
effect six months after notice of the rejection has been made to the 
Government of Italy.*® 

In spite of the fact that the opinions expressed by the Confer- 
ence were not included in the text of the Convention, nevertheless, 
it is necessary to mention some of them because they show so well 
the direction of the discussions of the delegates. Besides the opin- 
ion concerning the question of insurance, which has already been 
mentioned, there were two more expressions which were so bas- 
ically sound that they raised no objection and occasioned no 


discussion. 


The Conference expresses the wish that the Contracting States make 
their national laws accord with the regulations of the International Con- 
ventions on Private Aerial Law. 

The Conference, appreciating the importance and utility of the prepara- 
tory work of the C. I. T. E. J. A., expresses the wish that all the Govern- 
ments represented at the Conference adhere to the C. I. T. E. J. A. in the 
interest of the work of legal uniformity confided to this organization.17° 


There was a different reaction to the third opinion presented 
by the French delegation. Its text was the following: 


The Conference, considering the benefit to all aviation operators in being 
able to be well-informed in any case on the texts drawn up by the Inter- 





168. Article 24. 
169. Article 26. 
170. 2 Rev. Gén. de Droit Aérien 841. 





380 THE JOURNAL OF AIR LAW 


national Conferences on Private Aerial Law; considering that the C. I. T. E. 
J. A. constitutes its permanent expression—confides to the C. I. T. E. J. A. 
the duty of giving its opinion or its interpretation on the texts of interna- 
tional conventions of private aerial law when it is requested by a representa- 
tive of a public administration or of an international organization, without 
prejudice to the right of interpretation of the judicial power when the latter 
is handling a dispute.171 


This opinion aroused many protests. The German delegation 
expressed a doubt as to whether it was generally possible to create 
an international organ which would interpret the opinions set forth 
in the draft. The delegation from the Netherlands remarked that 
in its law, as well as in that of many other states, no organ existed 
which had the power or faculty to give official interpretations. 
Furthermore, it is necessary to have in mind that the C, I. T. FE. 
J. A. is not the Conference and that the Conference is the one 
which adopted the conventions, making its own modifications and 
additions. So the C. I. T. E. J. A. is not at all qualified to interpret 
the regulations which are adopted by the Conference, not by the 
C. I. T. E. J. A. The British delegation maintained that questions 
of interpretation are within the jurisdiction of the Government 
and other authorities of the signatory states. The United States 
delegation explained that, being bound by specific instructions from 
its Government, it could not agree to vote on the opinion proposed 
by the French delegation. 

In view of this opposition, the French delegation changed the 
expression of its opinion, so as to contain only a proposition of a 
study of this problem, addressed to the C. I. T. E. J. A., which 
was as follows: 

: requests the C. I. T. E. J. A. to examine, in view of the 
Fourth Conference on Private Aerial Law, if, in what way and manner it 
can give its opinion on the interpretation of the texts of the International 
Conventions on Private Aerial Law, when it may be requested by a public 
administration or international organization, without prejudice to the rights 
of the judicial power dealing with the claim.172 


The Conference accepted the opinion with this modification. 
It is doubtful, however, whether it is admissible from the theo- 
retical point of view as well as the practical, 


A CRITIQUE OF THE CONVENTION. 


It is difficult to criticize the texts of a convention which 
has not yet been ratified and consequently is not actually applicable, 
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particularly since this Convention regulates a phenomenon as new 
as air transportation and applies legal rules quite different from 
those which for centuries have been the essence of the droit com- 
mum of all countries. 

It is true that the principle adopted by the Convention has 
been applied in more or less different ways by the aviation laws 
of certain countries, with the results which have been set out in the 
first part of this study. Nevertheless, it is with the greatest cau- 
tion that the writer expresses an opinion on the results of the work 
of the Third International Conference on Private Aerial Law. It 
seems impossible to sift critically all the regulations contained in 
the convention. This work could be usefully done only a certain 
time after the effective application of the Convention to air navi- 
gation. The writer is then limited to an expression of his opin- 
ion on the whole Convention—on its system and certain rules. 

The purpose of the work of the C. I. T. E. J. A. as well as 
of the Conference was to find the best system for regulating lia- 
bility toward third persons on the surface and, consequently, to 
draft the text of the Convention not only in such way that all states 
can adopt it, but also so that its application will not cause too many 
variations in the jurisprudence of different countries. 

In considering the value of the Convention, it is necessary first 
to note whether the system of liability which is there introduced 
is just and equitable and whether the rules which it outlines are 
practical and lead effectively toward the unification of private air 
law. Further, this section is going to be divided into three parts: 
(1) a criticism of the system, (2) a criticism of the rules, and 
(3) the actual accomplishment of uniformity, by the Convention. 


The System: 


The Conference adopted the system of objective liability with 
a legal limitation on the amount of compensation, guaranteed by 
a security which the aircraft operator must furnish. 

The principle of objective liability, which takes no account 
of the idea of fault, and does not permit an excuse of even force 
majeure, has many opponents. They believe that, based on Roman 
law, on equity, and even on the Constitution of some states, this 
principle would not have to be applied. They find this system 
unfair, contrary to the ideas of law which each citizen has, and 
they demand that, as in the past, fault should continue to be the 
primary ground of liability. 
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Let us see whether this point of view is well founded. First 
of all, where does this principle arise? The idea of compensation, 
based on liability for individual fault, is very old: it has been 
found in a Code of 4000 years ago. It is expressed there in a 
form somewhat different from that in which it has been adopted 
by contemporary legislation, but it is, however, very similar, This 
principle of liability is found in the laws pronounced by Ham- 
murabi, earlier than 2000 B. C.178 This is the first time the principle 
of liability appears—in the form of penalty of retaliation. Dur- 
ing that period no distinction was made between the civil law and 
the penal law; compensation granted the injured person was con- 
fused with public punishment. The purpose of retaliation was to 
reéstablish the moral and ethical equilibrium upset by the fault 
of the person causing the injury. However, before publication of 
this Code, the only force was law. The person injured held the 
person liable at his mercy; he exercised a vengeance over him 
limited only by the good will of the injured party. The laws ot 
Hammurabi limited vengeance. Their main purpose was not even 
the punishment of the guilty. Departing from the point of view 
that any injury due to fault does harm to moral stability, they 
attempted to reéstablish it—evidently in such a way as was suited 
to this early period.’** In the first place, these laws introduce the 
idea of individual compensation: the old principle, according to 
which the consequences of violence or robbery fell upon the whole 
family of the person liable and even upon his most distant descend- 
ants, was abandoned. Compensation which is exacted from the 
person liable must not exceed the injury caused by him but also it 
must be analogous if not identical to it. This was the origin of the 
old saying, “‘an eye for an eye and a tooth for a tooth,” which 
seems very cruel and barbaric today, but which at that time was 
a very humanitarian regulation. 

Thus the characteristic feature of the idea of retaliation is 
found in the idea that an injury was caused by the fault of the 
person liable, and a certain unity between the latter and the per- 
son injured was broken, which obliged the person causing the in- 
jury to reéstablish it by granting compensation to the person in- 
jured. It consisted in giving him (the injured person) satisfac- 
tion, whether by making the guilty person suffer an injury such 
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as was caused him,’"* or by the transfer of a sum of money thought 
to represent the value of the injury.‘77 Thus the idea of liability 
for fault, involving compensation limited to the injury suffered 
by the injured person, appeared in its most rudimentary form. 

At that time, the idea was entirely new and almost revolu- 
tionary. Since then it has gained ground. The principle of retalia- 
tion became the source of the idea of the “equality of justice” oi 
Aristotle; on the other hand, it was introduced into the laws of 
the Twelve Tables of Rome. Through these two channels it was 
implanted in European civilization where, after having undergone 
some changes in detail, it appears to us (in the civil law) in the 
form of compensation based on liability for fault. 

The question arises as to whether this principle, new and 
sound some 4000 years ago, has not fulfilled its span, and whether 
today, in a world of such different culture and economics, it is 
not time to abandon it. We know that the necessities of life 
caused the principle of liability to undergo some serious changes 
in meaning, by introducing on the margins of the Code some gen- 
eral presumptions of fault against whole categories of individuals 
(such as, for example, motorists), by refusing them the right to 
free themselves from liability by proof of the ill-founded nature 
of the presumptions. More and more frequently doctrine, juris- 
prudence, and even the legislator, are replacing in civil law the 
idea of fault by that of cause—not by making the person liable 
suffer the consequences of an injury but, rather, making liable him 
who caused the injury by his act, without any fault on his part. A 
tendency is even appearing, entirely opposed to the principle of 
retaliation, which consists in making the most able person eco- 
nomically support the consequences of an injury. It is true that 
even there, through a last survival of the principle of retaliation, 
the fault of the injured person deprives him of the right to com- 
pensation. ; ie | 

In some fields, quite special it is true, one goes still further in 
completely disregarding the idea of liability and replacing it with 
insurance (for example, the labor laws in certain countries). Thus 
appears an ever-growing movement, tending to grant compensa- 
tion to the injured person for the injury suffered, regardless of 
the fault and even of the liability of the person causing it. Present 
ideas of equity and justice turn us imperiously into this path. 

The field of aeronautics has rightly been one in which the old 





176. Articles 196 and following of the translation by Scheil. 
177. In cases of less importance, Articles 291, 203, 204, etc., of the same 


translation. 





384 THE JOURNAL OF AIR LAW 


principles of law have been most easily eliminated, because no 
tradition nor former ancient usage opposes it. So we have seen 
that the great part of aeronautic legislation has adopted the prin- 
ciple of objective liability for compensation for injuries caused 
to third persons on the surface of the earth. There is no reason 
for finding objective liability in opposition to legal principles, by 
maintaining that only the principle of liability for fault is admis- 
sible in our civilization. On the contrary, we have just seen 
that this latter system was the creation of a very old civilization, 
which still confused the civil law and the penal law, and in the 
conception of compensation for injuries was inspired largely by 
ideas of penalty. Conditions of our existence, as well as the de- 
gree of our civilization have changed entirely since the distant 
period of Hammurabi. 

Nevertheless, if the principle of liability for fault has ceased 
to be a sacred thing, if we are to seek a system which is better 
adapted to our times, we must however question whether absolute 
liability is really one which we consider better. We do not wish 
to generalize, and therefore shall not digress from the limits of 
our problem; we shall remain only in the field of compensation 
for injuries caused by aircraft to third persons. To consider the 
admissibility: of a legal system, it is necessary to establish whether 
its application to the facts which it is required to regulate will in 
practice achieve the results for which it has aimed. 

The purpose of the rules for the regulation of injuries caused 
by aircraft to third persons on the surface of the earth consists 
in making compensation for the injuries caused to persons, while 
at the same time safeguarding the interests of the operators. The 
injured person wishes to obtain complete compensation, without 
having to resort to long, difficult, and hazardous procedure and 
without having to run the risk of the insolvency of the defendant. 
The operator wishes to know beforehand the maximum compensa- 
tion which he can be required to pay so that he may be able to 
insure his risks. Unlimited objective liability will not give satis- 
faction to any of the parties. 

Persons injured can readily obtain a decision according them 
full compensation, but they will have no guaranty which will safe- 
guard them from the insolvency of the defendant. But, since the 
problem is for the injured persons to obtain a sum of money and 
not only a decision, the purpose of the system of objective liability 
will not be achieved, It will be even less successful if we note its 
application to the operators whom it will ruin by making it com- 
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pletely impossible for them to know what compensation is required 
and the amount they must pay. But if, to the system of absolute 
liability, we bring a corollary under the form of a legal limitation 
of compensation with a guaranty of its effective payment, it will 
become acceptable to the injured persons as well as to the operators 
and will reconcile their interests. Evidently, on the one hand, 
compensation granted to persons injured will be limited not only by 
the extent of their injury but also by a sum established by law and, 
on the other hand, the operators will be subjected to a new re- 
quirement, in particular, the deposit of surety, but there can be 
success in reconciling the interests of injured persons and opera- 
tors only by use of a compromise—each of the parties being forced 
to make some sacrifice. All there is to add is that these sacrifices 
are the least in comparison to the advantages which they bring. 
To achieve this, it is necessary on the one hand, to provide a limit 
of compensation sufficiently high so that in practice any injuries 
may be generally entirely covered. On the other hand, it is neces- 
sary to find the means of guaranty within the means of the opera- 
tors. The problem then is to draw up flexible and practical rules. 

The criterion on which limitation is based must evidently deal 
with the injured persons as well as the operators; also it must take 
account of the injuries which each aircraft may cause, as well as 
the possibility that the operators may guarantee any compensation. 
Unfortunately, it is impossible to find a criterion capable of fully 
answering these conditions. The principle adopted by the Conven- 
tion, although far from perfection, is the best that can be found. 
If the injuries caused by an aircraft are not necessarily in pro- 
portion to the weight, which however does not indicate the eco- 
nomic condition of its operator, nevertheless it can be generally 
stated that the heavier an aircraft is the more costly it is and the 
more serious are injuries caused. Furthermore, two fixed limited 
sums, the minimum and maximum compensation, which can never 
be exceeded whatever the weight of the aircraft, bring a sensible 
criticism to the criterion of weight. If we base our contentions 
on the statistics given concerning injuries caused by aircraft on 
the surface, we note that the limits adopted by the Convention, 
between 600,000 francs and 2,000,000 francs, generally cover and 
sometimes more than cover the injuries. 

Relative to the problem of guaranties made by the operator, 
the Conference very wisely does not insist upon imposing any one 
type, good and practical though it may be, but indicates several. 
Evidently, the normal guaranty will be furnished in the form of 
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insurance contracted by the operator. But this system, which is 
generally the best, can present some difficulties: (1) often it deals 
with many aircraft operated by one person; (2) some persons 
dealing with large sums of money and real surety may prefer 
self-insurance; (3) the possibility of giving guaranties without re- 
course to insurance can perhaps lower the amount of the premium, 

Evidently insurance will be the normal guaranty, contracted 
for the most part by operators of a single aircraft. But companies 
operating many aircraft find the Convention greatly favoring them, 
for, in allowing them to furnish securities in form of a money 
deposit or bank guaranty, for an amount less than the total limited 
sum for all their aircraft, it will aid them in their operation with- 
out injuring the interests of persons suffering injuries. Thus the 
system adopted by the Conference is not only correct from the legal 
point of view, but also, and this is important, it gives the only equit- 
able and practical solution to the conflict of interests of the air- 
craft operators and persons injured. Unfortunately, the Confer- 
ence, after having adopted a clear and definite system, did not fol- 
low it to the end but added to it some derogations inadmissible 
from a legal point of view and unjustifiable from a practical point 
of view. 

At first, as we have seen, Article 14 brings a derogation of 
the principle of objective liability, introducing in certain cases de- 
lictual liability of the aircraft operator. Paragraph (a) of this 
Article grants to the injured person the right to unlimited com- 
pensation, in case the injury was caused by a grave fault or wilful 
misconduct of the operator. This rule contains three legal errors. 
(1) The first consists in the discarding of the main principle of 
the whole Convention, which rejected the idea of fault and was 
based on the system of objective liability. That a legal construc- 
tion may be admissible, it is necessary that it be logical. But, as 
was justly remarked by the Italian delegate, M. Cogliolo,” para- 
graph (a) of Article 14 combines objective liability with liability 
for fault. Thus it creates confusion, indecision and opposition 
between the two sources of liability. (2) The second consists in 
the introduction of unlimited liability, when the central purpose 
of the Convention is based on the idea of limited compensation 
which allows the operator to know in advance the maximum sum 
of compensation which it will be required to pay and thus allows 
him to furnish such surety which guarantees the injured person 
payment of indemnity. (3) The third consists in a confusion of 
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civil compensation with a penalty. In the field of civil liability, it 
is only a question of establishing a lien de droit, an obligation be- 
tween two persons, making one a creditor and the other a debtor. 
Thus, logically, the amount of compensation granted the person 
injured must be entirely independent of the seriousness of the 
fault; whereas a penalty is measured by the gravity of the crime, 
civil compensation by the gravity of the injury suffered.‘ But 
we see that those who drafted the Convention consider the im- 
portance of the fault to eventually increase the compensation, by 
discarding the limit set by Article 8. It is true that in the greater 
number of states the courts do not succeed in avoiding considera- 
tion of the nature of the act causing injury and grant a heavy 
amount of compensation when the fault which caused the injury is 
very serious. But, in a system based in principle upon objective 
liability, the admission, even in exceptional cases, of a relation 
between the amount of compensation and the gravity of the fault 
must not be allowed. If the sentiments of justice revolt at the 
idea that the operator who intentionally committed an injury will 
be in the same position as one who is in no way at fault, one can 
all the more consider penalties against the person causing an in- 
jury intentionally. But, evidently, these sanctions can find no place 
in the Rome Convention. 

Unlimited compensation as established by paragraph (b), 
Article 14, has a double purpose: to punish the operator who has 
not furnished a guaranty, and, by the threat of such punishment, 
to keep him from operating an aircraft for which no guaranty has 
been contracted. Regarding the first purpose, reference is made 
to the explanation of paragraph (a), Article 14. As to the second 
purpose, the means furnished by paragraph (b) gives no satisfac- 
tion to persons injured. It only permits them to secure a judg- 
ment condemning the operator to a large sum of compensation, 
but in no way assists them to obtain such sum, whereas since there 
is no guaranty they are very likely not to receive it. It would be 
much more helpful to the persons injured if, instead of the rule 
of paragraph (b), Article 14, the signatory states instituted in 
their national laws a requirement that all operators must provide 
some guaranty, even if they operate only within their own coun- 
try. They could then permit aircraft registration only after de- 
posit of a guaranty. The means would be very effective. It is 
already applied, as we have seen in the first part of this study, 


by many states. 
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Besides the unjustified derogation brought to the system of the 
Convention by its Article 14, the second part of paragraph 2(b) 
of Article 2 is in opposition to the principle of objective liability. 
In introducing objective liability, the law is based solely on the 
actual fact of the injury, which is why it grants no exemption even 
with proof of force majeure. The fact that no exemption on the 
part of the liable person is accepted forms the focal point of ob- 
jective liability as well as its distinction from liability for fault. 

But, the objection will be raised, liability is always averted or 
lessened in case of fault of the person injured. This is evidently 
so, but it must not be considered as an excuse for the person 
liable. In fact, the situation is quite different. An aircraft in 
flight has caused an injury; its operator must then be made to pay 
a sum of compensation within the limits fixed by Article 8 of the 
Convention. But the injured person committed a fault which in 
turn injured the defendant: this injury consists in the obligation 
of the defendant to pay compensation, an obligation which would 
not exist if the injured person had not committed the fault which 
caused the injury. Consequently the injured person is obliged to 
compensate the injury. He must then repay to the defendant the 
compensation which the latter was going to pay him. For econ- 
omy and simplicity in procedure, it is admitted that instead of 
ordering the operator to pay compensation to the injured person 
which the latter must repay to him, it would be simpler in a case 
of this sort not to have the defendant pay compensation and the 
injured person repay it. But the fault of the injured person is 
sometimes found to be not the only cause of injury. Then, as 
in case of receiving compensation where it would be necessary 
to return only a part, they decided simply to lessen the liability of 
the operator.*° Thus the fault of the injured person will not 
serve as an excuse for the defendant, whose liability is only 
averted or lessened due to the application of the system of com- 
pensation. We see then that in the system of objective liability, 
the defendant has no excuse whatsoever. 

However, the Convention in Article 2, paragraph 2(b), ex- 
empts the operator from all liability if the injury to third persons 
is caused by an intentional act committed by a person on board 
the aircraft, not a member of the crew and connected in no 
way with the operation, unless the operator or his employees have 
been able to prevent it. Evidently, this excuse is not admissible 
in the outline of the system of the Convention, and the delegates— 
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even the partisans of this regulation—are perfectly in accord. So, 
in order to defend it, M. Ripert has found a working basis which 
if not very convincing is at least ingenious. M. Ripert maintained 
that: 

The Convention establishes an exceptional liability for the operator, 
outside of the droit commun. This liability only deals with risk caused in 
operation. . . . Paragraph 2(b), Article 2, already increases liability by 
making the operator liable for the acts of any person whomsoever who is 
on board the aircraft. If, in this matter, any possibility of exemption from 
liability is abolished, the extraordinary consequence is that the aircraft opera- 
tor becomes liable for acts of all persons on board, whatever the act, even 
if it has nothing whatever to do with the transport made and with the 
operation.181 


We then see that M. Ripert tries to justify this excuse by ex- 
plaining that an injury, caused by an aircraft passenger having 
nothing to do with the operation, is not dealt with in the text of 
rules of the Convention and therefore can not fall under the juris- 
diction of the liability as instituted by Article 2. But this reason- 
ing does not seem just, because the Convention in no way attaches 
liability to “operation” but, instead, to the “flight” of the aircraft. 
We have seen that the Convention considers the aircraft to be in 
flight from the commencement of its operations for departure 
until the end of its operations of arrival. Thus “operation” and 
“flight” are not at all synonymous, For example, when a plane, 
before moving over the ground in preparation for flight, is being 
fueled, it must be considered as in operation but not in flight. 
But on the contrary, if the injury, caused on the surface by a shot 
fired by a passenger of the aircraft, has nothing to do with the 
operation of the aircraft, it certainly arises from the aircraft in 
fight. From a practical point of view, the excuse of paragraph 
2(b) of Article 2 is no longer justified. 

In case the injury is caused by a person on board the aircraft, 
whether intentionally or not, the injured person will have the great- 
est difficulty in obtaining compensation from him. The only fact 
the injured person can know, is that the injury was caused by 
such and such an aircraft. He will bring action against the opera- 
tor, who, during the proceeding, will prove that the injury was 
caused intentionally by a certain known person who was on board 
the aircraft. The injured person will then be non-suited, and, con- 
sequently, will have to pay the costs of the suit. He will then 
bring a second suit against the person causing the injury who, by 
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this time, will probably be at the other ends of the earth and whose 
address will certainly be unknown. If the injured person suc- 
ceeds, in spite of these conditions, in getting a definite judgment 
in his favor, he will then have great difficulty in executing it and 
will certainly run the risk of the insolvency of the defendant. 

These difficulties only exist for the operator to a small degree. 
He, however, is quite capable of knowing who the person is on 
board his aircraft who caused an injury on the surface. Further- 
more, he has the means, in conformity with the laws of many 
countries, to levy an execution or he may seize the baggage of 
the person causing injury, upon the arrival of his aircraft at the 
destination of this passenger. Lastly, even if the latter does not 
have any baggage, or if its value does not cover the amount of 
the injury, the operator can know much more easily than the per- 
son injured the address of the person liable and institute an action 
against him. Thus, once compensation is paid to the injured 
person, the operator can quite easily be compensated by the person 
causing the injury and he will not be subjected to the same diffi- 
culties as the injured person. If the injury is caused by a penal 
fault, the situation of the operator will be still easier, for he can 
cause the arrest of the person liable upon the arrival of the air- 
craft at its first landing. 

According to the preceding explanation, it would seem that 
the correct, practical and equitable system, as instituted by the 
Convention, has been distorted by three rules, those of Article 2, 
paragraph 2(b), in full, and Article 14, paragraphs (a) and (b) 
—inadmissible from the legal point of view, and which in practice 
will prove useless and even harmful. 


Rules: 

The criticism of the individual rules is a very delicate task 
and presents many more difficulties than that of the system. Here 
there is no room for theory; practice only must be considered. 
But, as long as the Convention has not entered into force, as long 
as its rules are not applied to air navigation, it is very dangerous 
to discuss the value of this or that regulation. Nevertheless, cer- 
tain rules are presented in such a faulty manner that even now it 
is already understood that in practice they can bring only negative 
results, Only a criticism of these rules will be undertaken and 
the writer will await the entrance into force of the Convention 
before discussing all the others. 
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The first question concerns the tribunal, which question will 
lead us to the problem of the execution of foreign judgments. 
Article 16 of the Convention maintains that only the tribunal of 
the domicile of the defendant and that of the place where the 
injury was caused are competent. In case a third person injured 
can bring a direct action against the insurer, the tribunal of the 
location of this latter will also be competent. The Polish delega- 
tion proposed to add further the tribunal of the country of regis- 
tration because, according to the system of the Convention, the 
guaranty is normally contracted there. This tribunal, which will 
correspond to the place where the guaranty is contracted, will nor- 
mally be the most effective. The suggestion seems very just, 
although it should perhaps be formulated in a little different man- 
ner, in particular, that instead of the tribunal of the country of 
registration it might be better to authorize the tribunal of the coun- 
try where the guaranty had been made. However it may be, the 
Polish proposition was rejected.'** 

Furthermore, the Conference pronounced itself against the 
execution of foreign judgments. The details of the discussion 
which took place on this subject will not be entered into here nor 
any criticism of the arguments of the partisans and adversaries 
of this system, which is quite perfectly known and which 
has been proved in the field of rail transportation.’** It would 
be useless to dicuss it, since the negative vote of the Conference 
was based neither on juridical considerations nor on practical 
reasoning. In view of the rejection of the proposed draft on the 
execution of foreign judgments and the adoption of the text on 
tribunals, which is contained in Article 16 of the Convention, the 
question arises as to what will be the situation of the injured per- 
son. 

The purpose of the injured person, in bringing an action 
against the operator, certainly will be the effective payment, in as 
quick and economic a way as possible, of compensation which is 
due him. 

If the decisions had executory force in all signatory states, 
persons injured would have summoned the operator before the 
tribunal of the place where the injury was caused, this court being 
normally nearest to the plaintiff. Furthermore, its procedure 
would be the quickest, in view of the ease with which it could 
determine the amount of compensation to be awarded by hearing 
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witnesses and experts. But since judgments are not executory in 
foreign countries, the injured person could not benefit from it, 
unless, as an exception, the defendant owns property (patrimoine) 
in the country where the accident occurred. Then the injured 
person, instead of taking advantage of the surety furnished by 
the operator, will bring judgment against the goods which the 
latter owns in the state where the judgment was rendered. But, 
normally, this would not be the case and the judgment obtained 
by the third person who was injured will not benefit him at all. 

The objection will perhaps be raised that the injured person 
can, in conformity to Article 16 of the Convention, bring suit be- 
fore the tribunal of the domicile of the operator, which generally 
corresponds to the place of registration of the aircraft, and lastly 
to the place where the guaranty was made. But, unfortunately, 
this is not very convincing, because quite often citizens of a coun- 
try are domiciled abroad. In conformity to the laws of most states, 
they must register their aircraft in the state of which they are 
citizens. Thus their domicile will be in a different country than 
that where they furnished security. There are two logical results: 
(1) if the tribunal of the place where the guaranty was made is 
rejected, it is absolutely necessary to allow the execution of foreign 
judgments; (2) if this latter principle is rejected, the injured per- 
son must be allowed the right of action before the tribunal of the 
place where the guaranty had been made. 

The Conference unfortunately did not adopt either of these 
two alternatives, which is one of the greatest errors it committed. 
This will be forcibly felt when the Convention enters into force 
for it will have to be modified on this point. It is evident that the 
proposition of the Polish delegation concerning tribunals is not 
the best solution, but, in view of the rejection of the principle of 
execution of foreign judgments, this was the only solution at all 
possible to suggest. 

The only complete solution in the field of procedure, capable 
of giving satisfaction to injured persons without injuring the in- 
terests of operators, would have been to admit that all judgments 
rendered in accordance with the texts of the Convention would 
be executory in all signatory states. Let us illustrate this point 
of view with an example. Suppose that an aircraft registered in 
State A (for further simplicity, we shall grant that it was also 
the country of the domicile of its operator) causes an injury to 
a third person on the territory of State B, several thousand kilo- 
meters distant. The injured person would not benefit from bring- 
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ing his suit before the tribunal of the place where the injury was 
caused, because, that judgment not being executory in the country 
where the guaranty was furnished, he would still be forced 
to bring a second suit in the latter country. The injured person 
must then sue the liable person before the courts of State A. But 
these tribunals would have great difficulty in pronouncing judg- 
ment. Even though the operator does not invoke the fault of the 
injured person to free himself from blame, the extent of the injury 
must be established, which fact is determined after hearing wit- 
nesses and examining the place where the injury was caused. 
All these acts can be carried out only by the tribunals of State B, 
on whose territory the accident occurred. The tribunals of State 
A must then at this point communicate with the tribunals of 
State B, which procedure will necessitate much expense and de- 
lay in the proceedings. Thus we see that the only means of 
effectively allowing the injured person in all cases to take advan- 
tage of the rules of the Convention is to allow execution of foreign 
judgments. The injured person can then bring an action before 
the tribunal of the place where the injury was caused and the 
judgment granted can be executed in the state within whose terri- 
tory the guaranty was furnished. 

In order that the limit of compensation may not be exceeded, 
Article 11 maintains that in case several third persons are injured 
in the same accident and bring action before courts located in 
different countries, the defendant may submit a statement, before . 
each of them, of the total claims and moneys due. The principle of 
this rule is just, but what will happen in actual practice? In what 
way can the operator act ?—from a final or a provisory judgment or 
from a summons brought by one of the injured persons? The 
tribunal chosen by the injured person A is presented with one of 
the above documents by the defendant. Evidently, in conformity 
with Article 11, it must consider a final judgment of a foreign 
court granting to B, a victim of the same accident, a certain sum 
of compensation. If the claim of A exceeds the difference be- 
tween the sum granted B and the limit of compensation, the tribunal 
will be forced to cut the amount of compensation for A. But 
what will the judge do if the defendant only presents him with a 
provisory judgment or simply a summons or claim from B, ad- 
dresed to another tribunal? If he considers this, he can easily 
commit an error and injustice toward A, because it is very possible 
that the sum of compensation finally granted to B will be less 
than the assignation or the provisory judgment. Thus then only 
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final judgments can be considered. But even in this case, an in- 
justice is feared. In particular, the first judge, whom B addresses, 
before A has brought his claim before a second judge, can not 
consider injuries caused to any other persons. So that if the 
compensation due B does not exceed the legal limit of compensa- 
tion, the judge may grant it all to him, to the loss of other persons 
injured who would present their claims later before other judges. 

We see therefore that Article 11 in practice will be useless. 
In the case of several persons injured, whose total claims exceed 
the limit of compensation, the injured person who is first to bring 
action will benefit at the expense of the other persons. Evidently, 
this state of affairs is not admissible. To obviate it, it would be 
necessary to institute a special tribunal charged with the duty of 
allocating and liquidating compensation, such as was proposed by 
the Netherlands delegation. Unfortunately, the Convention re- 
jected it without even deciding to discuss its details. 


Realization of Unification: 

In the first part of this study, we saw the great differences in 
legal regulations, applied throughout the world to liability for in- 
juries caused to third persons by aircraft. This undesirable state 


of affairs has necessitated the urgent unification of these different 
regulations. The Rome Convention realized this purpose theoreti- 
cally at least. But to realize effective unification, it is not enough 
to put various texts into force, agreed to by a group of states: it 
is further necessary that the jurisdictions of all countries apply 
them in the same fashion and achieve uniformity of an enduring 
law. We know, however, that courts and tribunals, even within 
the territory of a single state, tend to interpret the same text in 
different ways. But each country has a supreme court which takes 
care of uniformity in interpretation of the laws. 

Unfortunately, there is no international supreme court, called 
upon to take care of the uniformity of application of the texts of 
conventions, to which individuals can have recourse to judge their 
cases as a court of last resort. 

Two reasons oppose the creation of such an international 
jurisdiction: (1) It is maintained first that international law does 
not grant to individuals the legal status of subjects of law; only 
states possess this status. Thus private relations between in- 
dividuals are excluded from the field of international law. Even 
if individuals belong to different states and if their reciprocal rela- 
tions necessitate the application of rules of private international 





LIABILITY FOR DAMAGES 395 


law, these relations do not exist outside the field of national law. 
Nevertheless, this idea, the result of the development of the idea of 
absolute and uncontrollable sovereignty, is in disagreement with ac- 
tual conditions, and many excepticns were made to this doctrine. 
The regulations of the Peace Treaties (of Versailles, St. Germain, 
Trianon, Neuilly and Lausanne) established arbitrary mixed courts 
and invested individuals with the right of independent action, 
when it was a question of claims determined by the regulations of 
the respective treaties. So also the German-Polish Convention, 
relative to Upper Silesia, concluded at Geneva, May 15, 1922. 
However, it must be mentioned that some other attempts to grant 
to individuals direct legal action before international courts have 
not succeeded. Consequently, the Central-American Court of Jus- 
tice, which recognized the right of individual action, ceased to 
exist. Also the proposition, made at the drafting of the statute of the 
Permanent Court of International Justice, to grant to individuals 
the right of direct recourse, encountered quite a general hostility 
at the session of the Committee of Jurists at the Hague and was 
not considered. One of the jurists, whose authority in the theo- 
retical field as well as in the practical field of international law 
is generally recognized, M. Politis, believes that the reform of 
international law concerning the right of direct action of individ- 
uals will certainly be realized, because it answers a real need in 
international affairs. For example, M. Politis cites that even today 
individuals almost by instinct lay their claims before the Per- 
manent Court of International Justice, which is prevented by its 
statute from taking cognizance of them. The two reports of the 
Court for the years 1922-25 and 1925-26 give an impressive list 
of such requests.’** 

(2) The second and more serious objection consists in the 
inadmissibility of the institution of an international court, placed 
above national jurisdictions to decide, as a court of last resort. 
upon cases determined by national tribunals. However, an attempt 
has already been made in this matter. Attention is particularly 
drawn to Convention XII, adopted October 18, 1907, by the Sec- 
ond Peace Conference, instituting an international prize court. 
This Convention permitted recourse from the decisions of national 
prize courts. The right of recourse belongs to a neutral power 
as well as to individuals.1*° Thus the purpose of the Convention 
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was to create international controt over decisions rendered by 
national courts in matters of seizures. Unfortunately, this attempt 
has not been followed, since the interested Powers objected to its 
application. Furthermore, the doctrine believes in the admissibil- 
ity of an international jurisdiction of this sort. M. S. Rundstein, 
in his course at the Academy of International Law at the Hague 
in 1928, concluded that “ ... uniformity of law would be ephem- 
eral without international jurisdiction.”’*° Professor Demogue, 
in his lectures given in 1925 at the Faculty of Law of the Uni- 
versity of Buenos Aires, expressed the following opinion: 


In each state there is a tendency to assure uniformity of jurisprudence 
by means of a Supreme Court which upholds the interpretations it has 
once given and which thus assures a general and lasting application of the 
laws within their original meaning. But in the case of an international law, 
there is one text which is frequently applied in many states. . . . Con- 
sequently an effort is made to avoid the formation of conflicting opinions. 

To remedy these conflicts arising from laws based on a uniform 
text the creation of a civil international jurisdiction (is imposed) .187 


Returning to the field of private air law, the idea of an inter- 
national court, charged with the duty of examining, as a last re- 
sort, cases arising from the application of the convention of private 
aerial law, and of establishing in this field uniform jurisprudence, 
was raised at the Fifth International Congress on Air Navigation, 
September 1-6, 1930, at the Hague, following the writer’s study 
on “Compulsory Insurance for Air Transport Passengers.” After 
some long and lively discussions, the Congress expressed the fol- 


lowing opinion: 


The Fifth International Congress on Air Navigation, whereas the prog- 
ress of air navigation demands uniformity of private aerial law, according 
to the international demands of air traffic; whereas the greatest efforts have 
been made in this field, concluding in, on the one hand, the creation of an 
international organization known as the C. I. T. E. J. A., and on the other 
hand, the drafting of proposed conventions such as the Warsaw Convention 
of October 12, 1929; whereas, however, the adoption, even, by the states, 
of the uniform regulations of private aerial law would effectively serve 
the cause of uniformity only on condition that as soon as possible there 
may be uniformity in interpretation of the conventions of private aerial 
law—expresses the wish that international legal organizations study the 
problem of the creation of an international jurisdiction accessible to private 
persons and corporations, for the purpose of judging, as a last resort, 
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claims arising from the application of the convention on private aerial 
law.188 


We must believe that the necessity to make uniform the juris- 
prudence of countries signatory to the conventions on private air 
law has since then been presented to the consideration of jurists, 
So the opinion expressed by the French delegation to the Con- 
ference, proposing that the interpretation of the texts of the con- 
ventions be put in the hands of the C. I. T. E. J. A., surprised no 
one. This opinion, explained extensively in the preceding section, 
was evidently drawn up differently than that of the Fifth Inter- 
national Congress on Air Navigation, because the problem lay in 
submitting it not to a scientific conference but to a diplomatic 
one. It was impossible then to propose the creation of an inter- 
national tribunal, and, under pretence of the need to clarify the 
convention texts for those using them, they were limited to plac- 
ing the duty of interpretation of these texts on the C. I. T. E. J. A., 
only, however, upon the request of a public administration or inter- 
national organization and without prejudice to juridical powers. 

Nevertheless, this text caused such strong protests that it had 
to be changed so as to contain only a commission to the C. I. T. 
E. J. A. to examine the contents of the opinions therein, in view 
of the next conference. Evidently, this new draft constitutes a 
courteous refusal of the French propositions, However, there is 
nothing to regret, because, from the theoretical as well as the prac- 
tical point of view, this opinion was of little value and, basically, 
was not acceptable. 

The idea of turning over to the C. I. T. E. J. A. the matter 
of interpretation of the texts of the conventions is entirely con- 
trary to contemporary legal principles. Generally, the necessary 
interpretation of texts of laws falls solely under judicial power 
and not to an organization whose activity is limited to the prepa- 
ration of drafts for submission to conferences. Besides, what 
would be the value of interpretations as given by the C. I. T. 
E. J. A.? If its drafts were accepted without change by the con- 
ferences, it might well be said that the C. I. T. E. J. A. is in the 
best position to explain its reasons and the meaning of the rules 
of the conventions. But we know that these conditions are not 
true. For example, the Rome Conference modified the greater 
part of the rules contained in the draft of the C. I. T. E. J. A. 
Besides, of what use is an interpretation which is not compulsory 
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on national jurisdictions? Lastly, the C. I. T. E. J. A., instituted 
especially to draft projects of conventions, can not without serious 
reorganization assume an entirely different duty. 

So the fate of the French proposition would have left us quite 
indifferent, if the objections in the Conference session were only 
based on the reasons which have been just stated. Unfortunately, 
the true reason which penetrates the discussions of the delegates 
is the fear of creating an international organization which, by giv- 
ing opinions regarding the interpretation of the conventions, might 
perhaps bind the national jurisdictions. 

It evidently is impossible to foresee in what way the proposi- 
tions made on this subject by the C. I. T. E. J. A. will be con- 
sidered by the Fourth Conference. But it is to provide that the 
French proposition will result solely in limiting the C. I. T. E. J. A. 
to being a center of information where all doctrinal studies would 
be collected as well as jurisprudence concerning the conventions 
on private air law. That is, therefore, what the C. I. T. E. J. A. 
understood when at its eighth session at London in October, 1933, 
it decided to centralize under its Secretary-General the documents 
relative to the only Convention ratified at the present time—the 
Warsaw Convention. This initial attempt to concentrate all docu- 
ments relative to the Convention is certainly to be applauded. But 
we are far from the idea adopted by the Second Peace Conference 
of creating an international tribunal as a court of last resort for 
judgments of national tribunals. 

Unfortunately, it must be confessed that, in spite of the ef- 
forts of doctrine, which is more and more favorable to the idea 
of an international jurisdiction, this idea since 1907 has made no 
headway, but has visibly retrogressed. Since there is in the near 
future little hope of the institution of an international supreme 
court to unify interpretation ,it is necessary to work out the con- 
ventions whose texts have a clearly established position and which 
contain no deficiencies. Otherwise, conflicting solutions would 
appear and be preserved in the jurisprudence of the states. 

Let us see then whether the texts of the Rome Convention 
answer these conditions. In the preceding section, in analysing 
the text of the Convention, we had occasion to indicate that the 
Conference left to national laws the solution of a certain number 
of problems: these are problems of the influence which the fault 
of the injured person would have on the necessity of the operator 
to pay compensation,’®® of recourse against the person causing the 
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injury,°° of the manner of calculating compensation, of the rea- 
sons for suspension and interruption of the period of limitation,’ 
and so forth. 

On the other hand, the Convention omitted to regulate many 
questions and consequently contains some important deficiencies. In 
the first place, it gave no definition of what it meant by the word 
“aircraft.” Does it mean only airplanes and dirigibles powered 
by motor, or also balloons and gliders which do not have their 
own propelling force? Does it have in mind only aircraft capable 
of circulating, i. e., in transit from one place to another, or does 
the Convention include also captive balloons and kites? Lastly, 
does it deal with injuries caused by sounding balloons, flares and 
parachutes? It is useless to seek an answer, because not the work 
of the C. I. T. E. J. A., the Conference discussions, nor the text 
of the Convention have any answers. 

Many deficiencies of this sort can be found in the Convention, 
but one of them is of such seriousness that it threatens complete 
misinterpretation of the rules of the Convention in their applica- 
tion to tourist aviation. This is in connection with the guaranty 
in the form of insurance as required by Article 12. 

We have seen that insurance is not the only form of security 
which the operator may furnish. But the other kinds of guaran- 
ties are only of benefit to the operators of several aircraft and 
are only available to persons handling considerable sums of money. 
These latter would be used by the air transport companies, but 
tourists and sportsmen as a group must consider insurance. The 
drafters of the Convention were then correct in maintaining that 
insurance will be the normal guaranty, and in allowing money de- 
posit or bank guaranty only for exceptional reasons. Since in- 
surance plays such a large part in the system of the Convention, 
it evidently is necessary carefully to regulate this means and to 
draw up regulations which will lead toward uniformity of insur- 
ance contracts in the contracting states. 

Unfortunately, neither the C. I. T. E. J. A. nor the Confer- 
ence have completed this task. The C. I. T. E. J. A. did not want 
to enter into the details of insurance questions. It is difficult to 
say whether this was due to lack of time or the thought that prob- 
lems arising in this field are regulated in detail by a Conference 
specifically dealing with this. The Conference was prevented from 
regulating the insurance problem by the fact that some observations 
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were presented in the last minute by the British delegation dealing 
with the imposition of restrictive clauses in the policies. 

In the Conference session, the propositions of the partisans 
and opponents of these clauses could not be reconciled; they could 
not even reach a compromise. They were then limited to suggest 
a guaranty in the form of insurance, though they did not go into 
any details, and, by requesting the C. I. T. E. J. A. to examine 
the studies made on insurance in air navigation, this problem was 
left for a succeeding Conference. If the problem concerning 
insurance policies could find no solution at the Third Conference, 
the cause was not only in the tardy presentation of objections by 
the English insurers, but principally in that the arguments of the 
partisans and opponents of the restrictive insurance clauses lacked 
conviction and could not stand up against careful examination. 
The British propositions had two important faults: the first was 
that they consisted of an explanation of the objections and opin- 
ions of the English insurers alone, who, although the most impor- 
tant in the world in the field of aeronautics, do not constitute the 
entire group of aviation insurers of all the contracting countries. 
Furthermore, the British propositions completely lacked any figures 
in support of their contentions. The British delegation merely 
maintained that there would be no practical possibility of obtaining 
insurance if restrictive clauses were not included in the policies. 
This impossibility evidently means a very high amount of pre- 
miums. Unfortunately, the Conference was not informed of this 
amount for different types of aircraft, which thereby prevented 
it from determining the reasonableness of the British objections, 

The arguments of the opponents of the restrictive clauses can 
be reduced to three considerations: (1) It is desirable that the 
injured person find as complete security in insurance as in a money 
deposit or bank guaranty. To permit restrictive clauses is to re- 
fuse protection to the injured person in just the cases where he 
most needs it. This argument unfortunately confuses two differ- 
ent groups of ideas. It is not only a question of knowing what 
is desirable, but also of considering what is possible. No one will 
deny that it is highly desirable to grant to injured persons the 
greatest possible protection, but it must not be forgotten that the 
extent of this protection finds limits in practical possibilities. 
What purpose will be served by the institution of a rule prohibit- 
ing restrictive clauses in policies if that will tend to increase the 
amount of premiums so that insurance becomes insupportable for 
aircraft operators? 
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(2) Automobile legislation of certain states has for many 
years imposed the obligation to insure liability toward third per- 
sons. This insurance covers all liability without restriction. This 
kind of insurance has operated for several years to the satisfac- 
tion of all parties and the premium amount is not high. Con- 
sequently the same kind of insurance could easily be applied to 
aviation. The error consists in that automobile insurance is com- 
pared to aviation insurance. The risk is based on different con- 
siderations. It is sufficient, in noting the contents of the restrictive 
clauses proposed by the British delegation, to observe that, though 
very important in the field of aviation, they are generally valueless 
in automobile law, for example, Clause II which provides for 
the case where an aircraft at the beginning of flight is not suffi- 
ciently supplied with fuel or provisions. The danger is very 
obvious, because if the aircraft has a defective motor or equipment 
or has not enough fuel, there is a strong chance that it will crash 
or will at least have to make a forced landing on an unauthorized 
place and will cause injuries on the surface. But, an automobile 
whose motor is defective or which has not enough gasoline will 
stop on the road and can cause no injury to third persons. It will 
be the same with Clause IV, prohibiting races, speed tests, record- 
breaking flights, acrobatic flights and any other unusual flights, 
This restriction is intelligible regarding aircraft, because not all 
such flights are conducted over airports, but outside, and in view 
of their special character, they certainly involve much more danger 
from a crash or forced landing than ordinary flights. But this is 
not true for automobiles, because races and speed contests are 
carried out on special courses, or at least within specially guarded 
territories and roadways. As to endurance tests made on ordi- 
nary roads, automobiles taking part present no more danger to 
third persons than automobiles traveling along in their normal and 
ordinary course. Likewise with Clause V regarding night flights. 

(3) The Swiss delegation presented an argument which at 
first glance seemed very impressive. In particular, it cited the case 
of the English air navigation company, Imperial Airways, which, 
over the Swiss section of the line, London-Paris-Basle-Zurich, is 
obliged to contract liability insurance in conformity with the re- 
quirements of Swiss authorities, i. e., without any restricting 
clause. But Imperial Airways is insured by English companies, 
which, then, when required, apply an insurance system without re- 
striction. The argument of the Swiss delegation would have weight if 
it dealt with an English line which only operated the Swiss branch. 
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But the line mentioned constitutes only a small section of all the 
lines operated by Imperial Airways. It can then afford to pay 
very high premiums for the insurance of risks incurred in flight 
over Switzerland. Furthermore, it is probable that the English 
insurance company, with whom Imperial Airways insures all its 
risks agreed to grant to its client, as an exception, insurance on 
the Swiss line under conditions which it may make without add- 
ing an extra premium to the policy. 

So it is not at all astonishing that the Third Conference could 
not regulate the problem of insurance. To succeed in this, it 
would be necessary for insurers in all contracting states to prepare 
a precise and detailed report on this matter, by adding to it figures 
in support of their thesis. This report would have to be forwarded 
to the delegates well in advance of the opening of the Conference 
so that they could study it at leisure, outline their opinions and 
prepare arguments in its support. It is regretted that a question 
of such importance and so complicated has been treated in such 
a hurried manner. 

What is particularly regretted in this case is not the fact that 
the principle of complete and unrestricted insurance has not been 
adopted. If the insurance contract does not entirely cover the 
risk, the injured persons still would not have a great deal to com- 
plain of, because they would find many advantages in the Conven- 
tion and their position would be much better than it is at present 
in most states, particularly in those which do not require an opera- 
tor to deposit some form of surety to guarantee against his in- 
solvency. Even if all the restrictions of the English insurers were 
accepted, nevertheless the most frequent types of injury would be 
covered by insurance. 

The most deplorable deficiency is the lack of any international 
regulation of insurance made by the Convention. The result will 
be that the texts of policies vary between states and, whereas in 
one country many restrictive clauses are allowed in the policy, in 
another country there are only a few, and none in a third. It is 
therefore reasonable that the French delegates remarked thus “. . . 
that a guaranty may be agreed to by all contracting states, it is 
necessary that there be only one formula.”!*? . . . “The care of 
drawing up insurance policy conditions can not be left to any one 
operator, nor even to any one country.’?** It is insupportable 
that the chances of the injured person to secure compensation de- 
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pend on the nationality of the aircraft which caused the injury. 
Thus the essential thing is not to exclude many more or less long, 
restrictive clauses from the insurance policies, but to achieve uni- 
formity in the insurance policies in all countries, 

Fortunately this can be achieved quite easily but solely due 
to private initiative, without making it necessary to refer either 
to national legislation nor to diplomatic conferences. The main 
principles of this thesis will be explained at the conclusion of this 
study. 

The best and surest means of achieving uniform application 
of the conventions is to create a single superior tribunal for all 
contracting states. In its absence it is necessary to see that the 
text of the conventions does not result in many conflicting rather 
than brief, clear and precise interpretations. It is particularly 
necessary to guard against deficiencies. 

We have seen that the creation of an international jurisdic- 
tion for claims arising from the Conventions of Private Aerial 
Law can not be considered. Furthermore, the text of the Rome 
Convention lacks clarity and precision, refers frequently to the 
national law, and contains many deficiencies. 

There is left only one last means of remedying to some extent 
the development of conflicts in national jurisprudence, based on a 
single international text. That is the frequent revision of the 
texts of the Convention. Such revision will mean completion of 
the texts and the filling in of deficiencies, the addition of modifica- 
tions in the details, and on the other hand, it will correct national 
jurisprudence and will eliminate the varying interpretations which 
will be formed. It is then extremely fortunate that Article 28 
provides that, no more than two years after the entrance into 
force of the Convention, each of the contracting states will have 
the right to call a meeting of another international conference with 
the purpose of suggesting improvements which might be made in 
the Convention. Let us hope that this Article will not become a 
dead letter and let us also hope that the first modification made 
to the Convention will be the adoption of a rule providing for the 
revision of the texts of the Convention within short and determined 
intervals, 


CoNCLUSION. 


We have seen in the second part of this study that certain 
rules of the Convention were subject to close scrutiny, but on the 





404 THE JOURNAL OF AIR LAW 


other hand the many deficiencies and references to national laws 
would make one fear that its text would cause much conflicting, 
if not opposing national jurisprudence. 

In view of this state of affairs, with what interest is the Rome 
Convention going to be ratified? Will it realize the purpose for 
which it was created, i. e., will it effectively lead, in the inter- 
national field, to uniformity in the regulations concerning liability 
toward third persons? 

In the first place, it must be considered that whatever the 
value of the Rome Convention, it nevertheless is one of the first 
attempts at uniformity in private air law. After the Warsaw 
Convention of October 12, 1929, it constitutes the second step 
made in this direction. But the first attempts are always timid 
and often not very reassuring. Any lack of success at this critical 
period can easily lead to an abandonment of the whole idea of 
uniformity of private air law. That is why the first attempts made 
in this field of uniformity must be surrounded with particular care. 
For fear of seeing the whole work of uniformity of private air 
law abandoned, some conventions concluded in this field must be 
accepted even if they are faulty. In doing so, we must consider 
the main purpose which lies not in the international regulation of 
one of many problems of private air law but in the uniformity of 
this law in its entirety. Thus, although certain problems are in- 
adequately dealt with, nevertheless the disadvantages which result 
will be largely compensated by the fact that private air law will 
be made completely uniform. 

But if the Convention is defective, can we not, before its 
ratification, call a new conference which will modify it? I believe 
this is almost impossible from the legal point of view and will 
bring practically no results. The delegates to Rome, most of whom 
are among the finest jurists in their ccuntries, could do nothing 
with the weak points of the Convention. If they have left them 
so, it is because they could not do otherwise. Too many varied 
and often conflicting interests met at the session of the Confer- 
ence, the conciliation of which interests was not possible for the 
delegates. To secure their signatures to the Convention, it was 
necessary to appease the states whose legal systems were diver- 
gent; it was also necessary to consider the interest of the power- 
ful groups of insurers and aircraft operators, besides the interests 
of injured persons. We have seen that there were many points 
on which no agreement or compromise was possible, since no one 
could derogate from the principle which it was his duty to defend. 
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That is the source of the imperfect regulations, deficiencies and 
references to national laws. To succeed in having the Convention 
signed, they were forced to throw over some ballast in the form 
of certain clear and precise texts. 

If a new Conference is called, it will find itself in the same 
situation as the Rome Conference and will be hindered from mak- 
ing some of the necessary changes in the Convention of May 29, 
1933. This does not mean to say, however, that the Rome Con- 
vention must be applied as it is at present and that it could 
not be improved in the future. On the one hand, whatever a 
diplomatic conference is not in a position to do can be accomplished 
by private initiative; on the other hand, what is impossible at 
present may become possible in the future, when the experience 
to be had by the application of the rules of the Convention to 
aeronautics can be used to good profit. A Conference called two 
years after the entrance into force of the Convention will be better 
able to modify its texts than if such a Conference were called now, 
i. e., before ratification. 

Let us see then what can be done to further uniformity of 
the rules of the Convention, without making it necessary to call a 
new diplomatic conference. 

The greatest danger in applying the texts of the Rome Con- 
vention is from lack of uniformity in the clauses of insurance 
policies which the aircraft operators are required to contract. To 
effectively guarantee injured persons, to allow operators to know 
insurance costs in advance and to aid insurers, it is necessary to 
create a uniform policy for all contracting states. It may be ad- 
vantageous to go even farther, by concentrating within one single 
organization the insurance of air risks throughout the entire world. 
it is up to private initiative to achieve this end. 

But in the first place, the problem of restrictive clauses in the 
policies must be decided. At first glance, it would appear that 
this problem belongs to the legislator, because any clause accepted 
by the operator, if detrimental to the victim, can, in certain states, 
be forbidden by law. Nevertheless, in the great majority 
of countries, it may be concluded that the government leaves this 
matter to the persons interested. 

In solving this problem of restrictive clauses, it is necessary 
that the insurers in all the states signatory to the Convention care- 
fully study this problem and approximately fix the amount of 
premiums in policies for complete insurance as well as those con- 
taining restrictive clauses. It would be desirable if the premium 
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scale corresponding to the restrictive clauses could be established. 
These studies should be exchanged between all aviation insurers 
in all countries, who will compare them and report upon the con- 
clusions which they wish to draw. After this, a world conference 
of aviation insurers should be called. In order to determine 
whether these premium amounts are acceptable to the insured 
parties, it may be advisable to invite to this conference not only 
representatives of the I. A. T. A. but also of tourist aviators from 
all countries. 

Following the discussions of this conference, they would con- 
clude in establishing what restrictive clauses of the policy it is 
absolutely imperative to adopt. Once these results are reached, 
they must necessarily be accepted by the insurers, and, if need 
be, by the laws of all states. This must be because the decisions 
of this conference have the highest authorities in the world to 
uphold them: possibility and necessity. If any state whatsoever 
decided to forbid the restrictive clauses permitted by the Confer- 
ence, it would only succeed in forcing its insurers to demand pro- 
hibitive premiums, which would make it impossible for its aircraft 
operators to benefit from a guaranty in the form of insurance. 
This condition would be equal to forbidding private aviation, since 
the other forms of guaranty are not available to most individuals. 
Also there is no doubt that the decisions of an international con- 
ference of insurance companies, conducted under conditions which 
I have just mentioned, would possess sufficient authority so as not 
to encounter resistance on the part of governments. 

Once a uniform type of policy is established, the problem is 
to create an international insurance organization. In most coun- 
tries, there is an insurance company for aerial risks. These would 
be isolated insurance companies, associations or insurance pools. 
All these national insurers must form a large international group, 
which alone would have authority to insure aerial risks. It would 
have a central headquarters and agencies situated in all states 
signatory to the Rome Convention. The national agencies would 
be entrusted to the national insurers of their country. Insurance 
would be contracted in each country by the national agency, which 
would act in the name of the international group, would deliver the 
policies in the name of this latter and would transmit to it the 
premiums collected. In case insurance compensation must be paid 
either directly to the injured person or through the insured party, 
payment will be made in the name of the international association 
by the agency in the country where the injury was caused. This 
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agency will evidently debit the international group for the 
amount of this payment. The central organization of the inter- 
national association will carry out the normal functions or the 
siége social of an insurance company; it will have to divide the 
risks between the members of the association, collect all documents 
concerning the risks insured, draw up statistics and prepare the 
drafting of modifications of the policy texts and premium amounts, 
all of which it will present periodically to meetings of members of 
the association, and so forth. Evidently no re-insurance can be 
coutracted, the risks will be divided between the members of the 
group in proportion to the part which they had taken, or in any 
other manner. 

This is only a very elementary outline which is being given 
of this system. It would be impossible to go into details, without 
diverging from the main purposes of the study. Nevertheless, it 
can be concluded that the system of the international association 
is very advantageous to all interested parties. 

The interests of the insurers lie in the fact that, having cen- 
tralized all insurance for air risks in one single organization: (1) 
they will have all necessary statistics, (2) uniform rules and pol- 
icies will apply to all insurance, (3) they will secure an extremely 
important amount of aerial insurance, and (4) they will sensibly 
lessen the administrative costs. This will allow them to lower the 
amounts of their premiums and, eventually, through experience, 
to modify the policies proportionately, by making them more and 
more advantageous to aircraft operators who, in this way, will be 
benefited by the creation of an international association. 

This group will enormously aid injured persons in securing 
compensation. They will only have to bring action against the 
aircraft operator before the tribunal of the place where the injury 
cccurred. Once a decision is rendered, they will only have to 
apply for payment of compensation to the agency of the inter- 
national association in the country where the decision was ren- 
dered. Thus the serious question of tribunal, so ineffectually 
solved by the Convention, as well as the delicate problem of the 
execution of foreign judgments, will be entirely eliminated, to the 
complete satisfaction of all interested parties. 

So the most serious faults in the Rome Convention can quite 
easily be eliminated, without necessity of recourse to a diplomatic 
conference. The danger still exists that national jurisprudence 
may be able to apply certain regulations of the Convention in dif- 
fering and even conflicting ways. As already mentioned, a remedy 
is provided for this evil in the same Convention, in the form of 
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the possibility of calling a new international conference charged 
with the duty of modifying the texts of the Rome Convention. 
lt would make this Convention more practical if, instead of Article 
28, a text were inserted providing that such conferences may be 
regularly and automatically called which will modify the Conven- 
tion texts and lessen the errors created by conflicting jurisprudence 
in the signatory states. At the same time it is necessary to elim- 
inate Article 14, as well as the excuse of the operator provided 
in Article 2, paragraph 2(b). 

Since the system of liability adopted by the Rome Conference, 
outlined at length in the second part of this study, is the most cor- 
rect, just and practical which can be applied at the present time, 
the Rome Convention, made complete by the addition of an inter- 
national insurance organization and, due to frequent modification, 
being protected from national jurisprudence, will be not only a 
fine instrument in making uniform the problem of liability toward 
third persons on the surface of the earth, but will also contribute 
in great measure to the progress of air navigation. 

To complete the efforts of the Convention, national laws 
should be made uniform with international rules, so that national 
laws and the Rome Convention may contain identical regulations. 

In conclusion, it is found necessary: 

(1) to ratify the Rome Convention as soon as possible; 

(2) to call a conference of all aviation insurers within the 
states signatory to the Rome Convention, to establish a uniform 
text for an insurance policy which aircraft operators must con- 
tract, in conformity with Article 12 of the said Convention; 

(3) to organize an international association of aviation in- 
surers ; 

(4) to call, two years after the entrance into force of the 
Rome Convention, a new conference which will be required to 
make the following modifications: 

(a) to change the text of Article 28 so as to provide for 
automatic convocation at regular intervals of conferences for the 
purpose of modifying the texts of the Convention and to provide 
for any other necessary measure in eliminating the conflicts in 
national jurisprudence, 

(b) to eliminate Articles 14 and 2, paragraph 2(b), in full, 

(c) to change, if necessary, any other text of the Convention; 

(5) to introduce into national laws regulations identical with 
those of the Rome Convention, completing them with regulations 
reserved by this Convention to national laws, but attempting to 
make these latter as uniform as possible in all countries. 
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Errata 
(See 5 Journat or Air Law 179-232.) 


. Substitute Jack for use in line 38 of page 180. 

. Omit by in line 30 of page 183. 

. Substitute whatever for as in line 12 of page 187. 

. Substitute or makes a for for instance in the form of in line 11 of 
page 189. 

. Substitute or forand in line 11 of page 192. 

. Substitute have been already for will be in line 24 of page 198. 

. Substitute Annex D for Annex B in note 68 on page 207. 

. Substitute only Articles 1382 and 1383 of the Civil Code could be applied 
for text in lines 3 and 4 of page 211. 

. Substitute seventeen for eighteen in line 28 of page 213. 

. Substitute the text of the law for their discussion in note 80 on page 214. 
. Substitute none for some in line 3 of page 215. 

. Substitute the prohibition for a barrier in line 5 of page 215. 

. Substitute ordered for authorized in lines 14 and 6 of pages 222 and 223, 
respectively. 

. Substitute rather for quite in line 6 of page 226. 

. Substitute Sept. 8, 1930 for Sept. 23, 1925 in the table on page 230, rela- 
tive to the Austrian Ordinance. 


. Substitute or makes for either by making in line 1 of page 232. 





THE LEGAL BASIS OF MUNICIPAL 
AIRPORTS* 


Rosert L. Grovert 


A municipal airport is not a thing entirely apart from all 
other municipal enterprises. Its justification as a municipal enter- 
prise is analogous to that of other similar projects, and the public 
benefit realized from it is not substantially different from that 
arising from traction systems and other utilities often publicly 
owned. But there are many problems peculiar to the airport alone. 
Its location, its regulation, its part in the general transportation 
scheme and its general utility have all raised questions requiring 
the re-examination of doctrines of municipal corporation law in 
the light of new difficulties... The philosophy of regulation itself 
is in an unsettled state, due to the rapid growth of the airport 
movement, and the paucity of reliable information bearing upon 
the wisdom of certain courses of action. The situation calls for 
a survey of what has actually been done by courts and legislatures. 

The municipal airport is an indispensable link in the air navi- 
gation chain. Day and night schedules could not be carried on 
without the presence of the well-constructed, well-lighted munic- 
ipal ports which dot the airways. Municipal contribution in the 
form of these facilities has made possible the construction and 
maintenance of necessary ports where commercial private ports 
could never have survived, and thus contributed largely to the 
rapid growth of commercial air navigation. The municipal ports 
have been in the nature of an indirect subsidy to aviation, without 





*An individual study made in conjunction with the Air Law INSTITUTE, 
and with the cooperation of the Illinois Aeronautics Commission. 

tMr. Grover is a graduate of Northwestern University School of Law. 

1. See MacDonald, Austin F., “Airport Problems of American Cities,” 
151 Annals 1 (1930). 

2. The airport statistics of the Department of Commerce, 5 Air Comm. 
Bull. 206 (Feb. 1. 1934), reveal in part the indispensability of the municipal 
facilities. On that date, there were 564 municipal airports and 647 com- 
mercial airports. Of these 211 municipal ports had night lighting equipment, 
while only 113 commercial ports were so equipped. An inspection of the other 
equipment reveals further municipal superiority. The effect of the Aeronautics 
Branch—Civil Works Administration airport development program should not 
be overlooked, although it does not properly fall within the scope of this 
study. On March 30, 1934, 688 airport projects, all public, were being carried 
on under the Administration supervision. 

8. The United States seems to stand alone as regards the number and 
quality of its municipal airports. Local public airports have been urged in 
England without success. See Wingfield, Lawrence A., ‘‘Memorandum on Im- 
proved Facilities for Airports and Airport Proprietors in England,” 4 Air 
L. Rev. 278 (1933). 
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which the development of the industry would have been long 
retarded.* 

Unless hampered by adverse legislation or judicial rulings, the 
municipal airport promises to play even a larger part in air 
navigation in the future than in the past. Municipalities are on the 
whole in a better position to construct conveniently located air- 
ports, adequately financed and serviced at the outset, than are 
private companies. The power of eminent domain makes property 
available to government which private capital might never reach, 
and the resources of public credit, coupled with taxation, surpass 
by far those of private operators. 





I. AuTHORITY TO ACQUIRE AND MAINTAIN MUNICIPAL AIRPORTS. 


The Doctrine of “Public Purpose”: 


The primary obstacle to municipal participation in a new en- 
terprise, particularly one of a semi-commercial nature, is found in 
the doctrine of “public purpose.” The question arises principally 
in two ways: (1) in an action to enjoin construction, upon the 
ground of lack of public or municipal purposes, and (2) in an 
action to enjoin expenditure of funds, upon the grounds of appro- 
priation of public credit for private use, a practice forbidden by 
practically all state constitutions. 

In many states there is statutory declaration that municipal air- 
ports are for a public purpose.’ Such a declaration is neither es- 
sential nor conclusive, but it does fortify the argument of public 
need, an essential element in public purpose. The distinction be- 
tween “public purpose” and “municipal purpose,” once frequently 
utilized to defeat municipal participation in new proprietary activi- 
ties, has seemingly lost its validity. At least in the airport field it 
presents no objection that cannot be met by a finding of public 
purpose.® 

Judicial decisions are unanimous in their holding that a munic- 
ipal airport project is endowed with a public purpose, although the 
means by which courts have arrived at this conclusion vary widely. 
In cases where city charter provisions seem to require, the air- 
port is thrown into the category of a public utility,” which carries 








4. Supra, note 1. For statistics ee the poor financial return from 
such airports, see 28 Aviation 584 (193 
5. Arizona Laws of 1929, Ch. 38) * Minnesota Laws of 1929, Ch. 127; 
Iowa Laws of 1929, Ch. 138. 
See Dysart v. City of St. Louis, infra, note 9; City of Ardmore v. 
Excise Board of Carter County, infra, note 9, held the airport to be a “purely 


municipal” function. 
7. State ex rel. City of Lincoln v. Johnson, 117 Neb. 301, 220 N. W. 273 
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public purpose with it. Where the court deems it necessary to 
satisfy the requirements of a park statute under which an airport is 
projected, public purpose is found in amusemeat and recreation 
incident to a landing field.* Where general municipal enabling 
statutes or general grants of municipal power are concerned,” 
courts say that an obvious express or implied legislative intent to 
keep abreast of the times will support. the extension of the “public 
purpose” classification to a municipal airport. Nor will the com- 
bination of an airport with other municipal projects defeat the 
application of the label “public purpose” to the airport.’ 

Regardless of the form in which the question has been pre- 
sented, the motivating factor in the result has been uniform. Mr. 
Justice Cardozo phrased it succinctly in Hesse v. Rath: 


Aviation is today an established method of transportation. The future, 
even the near future, will make it still more general. The city that is 
without the foresight to build the ports for the new traffic may soon be 
left behind in the race of competition. Chalcedon was called the city of 
the blind, because its founders rejected the nobler site of Byzantium lying 
at their feet. The need for vision of the future in the governance of cities 
has not lessened with the years. The dwellers within the gates, even more 
than the stranger from afar, will pay the price of blindness. 


Argument on the other side of the question has been based 
upon the narrow limitation upon benefit derived by the general 
public from an airport. Such objection is exemplified by the 





(1928). In that case the statute was held to allow bond issues after a refer- 
endum as for other public utilities. Cities were empowered to bond for public 
utilities, so the airport was declared a public utility. Similar cases are: 
State ex rel. Chandler v. Jackson, 121 Ohio St. 186, 167 N. E. 396 (1930), and 
State ex rel. Hile v. City of Cleveland, 26 Ohio App. 158, 160 N. EB. 241 (1927). 

8. City of Wichita v. Clapp, 125 Kans. 500, 263 P. 12 (1928), noted in 12 
Minn. L. Rev. 549 (1928), and 16 U. of Pa. L. Rev. 1004 (1928); Ruth v. 
Oklahoma City, 148 Okla. 66, 287 P. ~~ (1930) ; Schmoldt v. City of or 
homa City, 144 Okla. 208, 291 P. 119 (1930), noted in 1 Air L. Rev. 48 
(1930), and 12 Va L. Rev. 165 (1930). In the last case the court i 
a park purpose in the following words: “The public would enjoy an air- 
plane exhibition, to see an airplane glide gently to the earth and take to the 
air again as gracefully as an eagle in its flight, and ponder on the wonderful 
accomplishments of the airplane.” 

9. Reinhart v. MacGuffie, Pa. Ct. of Common Pleas, Luzerne County, de- 
cided May 12, 19338, noted in 5 JouRNAL or AIR Law 150 (1934); Armstrong V. 
Wayne County Board of Auditors, C. C. of Wayne County, Mich., No. 205,086, 
decided August 29, 1933; McClintock v. City of Roseburg, 127 Ore. 698, 273 P. 
331 (1931) ;State ex rel. Chandler v. Jackson, supra, note 7; State ex rel. Lin- 
coln v. Johnson, supra, note 7; State ex rel. City of Walla Walla v. Claussen, 
infra, note 47; City of Spokane v. Williams, infra, note 47; Wentz v. City of 
cow 301 Pa. 261, 151 A. 883 (1930), noted in 20 Nat’l. Mun. Rev. 44 

(1931); State Airport Commission v. May, ER L 110, 152 A. 225 ng I 
Hesse v. Rath, 294 N. Y. 436, 164 N. BE. 342 (1928), noted in 15 Va. L. 
Rev. 491 (1929); In re Airport of City of Utica, P N. Y. S. 668 (1929); 
Dysart v. City ‘of St. Louis, 321 Mo 514, 11 W. (2d) 1045 (1928), 
noted in 14 St. Louis L. Rev. 441 (1929); Ennis v. gy MA City, 321 Mo. 536, 
11 S. W. (2d) 1054 (1928); City of Ardmore v. Excise Bd. of Carter County. 
155 Okla. 126, 8 P. (2d) 2 (1928); City of Wichita v. Clapp, = pra, note 8; 
Douty v. Mayor and City Council of Baltimore, 155 Md. 125, 141 A. 499 (1928). 

10. Wentz v. Philadelphia, supra note 9. 


11. Supra, note 9. 
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brief of counsel’? in Dysart v. St. Louis;* quoted by the court. 
The answer to that argument is bottomed on the principle 
that “public purpose” does not require a personal direct benefit 
to each citizen of the community. The standard in de- 
termining the presence or absence of “public purpose” is very 
flexible; the determination of the degree of public benefit neces- 
sary to endow a municipal project with “public purpose” 
lies to a great extent with the municipality itself1* Such a 
result is proper, since the factors which determine public benefit 
are often peculiarly local, and decision upon them should be left 
to those best acquainted with them, the local municipal authorities 
and the people. In McClintock v. City of Roseburg, the court 
went further, and judicially recognized the present limited scope 
of the benefit, holding that the community and the legislature might 
anticipate a broadened future benefit. 

That municipal airports are endowed with a public purpose, 
even in the absence of statutory declaration, seems now impregnably 
established. 


From Whence the Power Flows: 


There is but little uniformity in the means by which the power 
to acquire and maintain municipal airports has been established and 
extended by statute. The mechanics and completeness of treat- 
ment have in large part depended upon the degree of interest mani- 
fested in the development of air travel by the state, and the thor- 
oughness with which the legislation has been prepared, 

Enabling legislation may be cast into three general categories :'° 
(1) That of the type which merely adds another brief power to an 
extended list of powers granted to municipalities. Typical of this 





12. “It (the airport) will afford a starting and landing place for a few 
wealthy ultra-reckless persons, who own planes and are engaged in private 
pleasure flying. . . . It will afford a starting and landing place for pleasure 
tourists from other cities, alighting in St. Louis, while flitting hers and yon. 
It will offer a passenger station for the very few persons who are able to 
afford, and who desire to experience, the thrill of a novel and expensive mode 
of luxurious transportation. . . . 

“In the very nature of things, the vast majority of the inhabitants of 
the city, a 99 per cent majority, cannot now and never can, reap any benefit 
from the existence of an airport. ... 

“True it may be permitted to the ordinary common garden variety of 
citizen to enter the airport free of charge, so that he may press his face against 
some restricting barrier, and synburn his throat, gazing at his more fortunate 
compatriots as they sportingly navigate the empyrean blue. 

“But beyond that, beyond the right to look hungrily on, the ordinary 
citizen gets no benefit from the taxes he is forced to pay.” 

Supra, note 9. 
MacGuffie v. Reinhart, supra, note 9. 
Supra, note 9. 
. Tabulation of the various state statutes is fruitless because of the 
rapid changes taking place. Consequently, only examples will be given in 
each class. 
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class was the Illinois statute’? before the passage of the recent 
Municipal Airport Act.?* (2) Amendments to city charters already 
granted, specifically altering the instrument. In states which have 
inaugurated city home rule, or granted specific city charters, 
many legislatures deemed it sufficient to add the power to the 
enumerated list of those which may be exercised by these cities, 
in order to avoid the ever present objection that it was not a true 
city project.° (3) A well-considered independent airport statute, 
prepared by experts, and designed to meet all exigencies, Typical 
of this legislation is the proposed Uniform Airports Act,?° a meas- 
ure calculated to obviate piece-meal legislative remedies, and avoid 
the delays and litigation which always attend procedure under an 
ambiguous and crudely framed statute. 

There seems to be a definite tendency toward a standardized 
treatment of the airport problem. [Illinois has but recently swept 
away the relics of early endeavor and placed upon its statute books 
an act*! fully as comprehensive as the proposed Uniform Airports 
Act. Other states, progressing with equal delay, have remedied 
early shortcomings and arrived at nearly the same goal by different 
routes.”* 


ln Whom the Power Is Vested: 


A consideration of the various governmental units through 
which airport construction and management is empowered to be 
carried on reveals a startling contrariety of opinion as to the 
proper media of airport development. 

(1) In practically all states at present, cities and villages in 
general are empowered to construct and maintain airports. Com- 
mencing soon after the war, when limited classes of large cities 
ventured into the airport field, and secured enabling legislation, in 
some cases over considerable objection, there has been a steady 
movement toward the extension of the privilege to all cities and 





17. Illinois Rev. Stat. (Smith-Hurd 1933), Sec. 65-99. 

18. Illinois 58th Gen. Assembly, 3rd sp. session, House Bill No. 85 (1934). 
The bill as introduced is reproduced in 5 JouRNAL or AIR Law 301 (1934). 
The act as passed omitted an important section relative to zoning. In its 
amended form the act was approved March 28, 1934. See 234 C. C. H. 3086. 

19. Laws of South Carolina, 1929, Acts 562, 538, 461, 440. 

20. See 2 JouRNAL or Ain Law 555 (1931) for text. This uniform act has 
been sponsored by the American Bar Association Committee on Aeronautical 
Law. At a joint meeting of the Bar Association Committee and the Aviation 
Committee of the National Conference of Commissioners on Uniform State 
Laws, held at Washington, D. C., on May 10, 1934, it was decided to submit 
the draft in its present or amended form at the Milwaukee meeting of the 
American Bar Association, in August, 1934. See also Indiana Acts of 1920, 
section 3838 and ff ; 

21. Supra, note 18. 

22. Georgia Laws of 1933, Act. 207. 
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villages, in general terms. The change in sentiment went hand in 
hand with the rapid development of commercial air navigation, 
which emphasized the possibilities of benefit, present and future, 
that might be derived by a municipality on a main lane of air 
travel. 

(2) Counties are now generally extended the same power. 
The wisdom of this seemingly unnecessary and duplicatory dele- 
gation is illustrated in those states which have large areas of 
sparse population, and few cities large enough to venture into 
airport development unaided. However, the benefit which a county 
might derive from an airport would seem considerably more re- 
mote than that flowing to a city. 

(3) While not properly within the scope of this survey, it is 
essential to mention that in a few instances states have reserved 
and delegated to their administrative departments some power of 
airport development.?* Apparently the basis of the policy is the 
desire to reserve sufficient power to locate necessary airports in 
areas where local enthusiasm has been insufficient to stimulate 
development. 

(4) Ina few jurisdictions the organization of special airport 
districts, as separate municipal corporations, with independent 
administration and powers of tax levy and bond sale, has been 
provided in detail. The necessity of such additional governmental 
complexities is questionable. Municipalities already organized and 
functioning can singly or collectively administer an airport project 
without undue strain. Nor is it necessary to the establishment 
and financing of an airport to embrace in the taxing area far-flung 
expanses of territory, or tracts of land not already annexed to a 
municipality, as -do special levee and sanitary canal districts. Ii 
the attempted exercise of this statutory device would have any 
effect, it would be the discouragement of airport development, by 
the creation of a psychological obstacle in the path of public par- 
ticipation in the enterprise—the creation of additional govern- 
mental machinery. 

(5) Peculiar circumstances have in a few situations led to 
the delegation of power to port and harbor districts.2* While such 
a situation would rarely arise, it must be said that the colorful 
analogy frequently referred to by courts, that between harbors 
of the sea and harbors of the air, falls with the utterance. There 





Laws of Kentucky, 1926, Ch. 107; Rhode Island Laws of 1929, Ch. 


28. 
1363. 

24, 

25. Wisconsin Laws of 1931, Ch. 74. 


California Statutes of 1929, Ch. 487. 





416 THE JOURNAL OF AIR LAW 


is an equally striking practical dissimilarity in operation, and the 
two functions should not be combined in the hands of the same 
authority. 

(6) The last substantial group of municipal organisms fre- 
quently endowed with the power of acquisition and operation of 
airport facilities is park districts.2* The choice of park districts 
as repositories of supervisory power over airport development 
seems to be based upon a misconception of airport purposes. The 
lodgment of the power as above described has been supported by 
the courts, largely upon the reasoning that the maintenance of an 
airplane landing field is a park purpose because it furnishes 
amusement and recreation to the park visitors. Amusement and 
recreation should not be the functions of a municipal airport. 
While convenience to private flyers is a factor never to be over- 
looked, the airport is a quasi-commercial enterprise, and should 
be so regarded and conducted.?? 

(7) Legislation frequently extends the power to joint opera- 
tion of airports by cities, cities and county, and in some instances 
by counties. Joint operation is a useful device to spread the 
expense of maintenance. It might be said that the public benefit 
also is spread wide and woefully thin. But as has previously been 
pointed out, once general public benefit has been found, individual 
participation or lack of it furnishes no argument to defeat public 
participation in the project. 


How the Power Is Exercised: 


The initiation of an airport development in a community is 
the point at which much delay has occurred. Unguided local en- 
thusiasm, failing of direction in the enabling statutes which all too 
frequently have omitted the mention of directing authority in 
specifying the skeleton of procedure, has come to naught through 
sheer lack of channels of procedure. 

Practically all state statutes now contemplate action by the 
municipal legislative body as the initiatory step. County super: 
visors, port and park commissioners, stand in the satne position. 
While this is the ordinary provision, it commonly results in making 
an airport proposal a political football, as municipal utilities have 





eae’ e gus is a very common provision. See, for example, Illinois Laws of 
1 es A 

27. Sentiment on this point is divided. Mr. MacDonald makes a strong 
argument in favor of park control and maintenance: MacDonald, supra, note 1. 
See Sheriff, Fred B., “Airport Management,” Proceedings of the First Regional 
Meeting, North Central Section, National Association of State Aviation Officials, 
p. 49 (1933). 
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been, or throwing it into the great mass of suggestions which fail 
of completion through lack of surface appeal to the ordinary lay- 
man, or political glamour. 

In California,”* provision has been made for the creation of - 
special airport districts by petition and ballot, and the election of 
airport commissioners whose sole function is the development and 
management of the airport, the levy of taxes throughout the dis- 
trict, and the general promotion of local aviation. This method 
of procedure has the advantage of providing a body specialized in 
function and undisturbed by extraneous political problems. But 
the obstacle presented, which has prevented a wide use of the 
device, is the apathy or active opposition of the general mass of 
citizens toward a proposal which involves the levy of additional 
tax burdens, and the creation of additional governmental 
machinery. 

Indiana,?® with characteristic faith in the judgment of the 
electorate and its representatives, has adopted the customary 
method of initiation, that of endowing the local governing body 
of the municipality the power of initiation, but in addition it 
allows a referendum on the whole proposal, upon a petition re- 
questing ballot, signed by five per cent of the voters of the district. 
It also requires in specific terms the filing of the plans and esti- 
mates for public perusal before final action is taken by the muni- 
cipality. 

Kentucky®* has adopted a semi-separate set-up which is very 
appealing; a separate impartial county air board is created in 
each county, the board to be created of men selected by the local 
officials, and to be composed of members qualified for their offices. 
With them rests the discretion of initiating local development 
measures, and following them through to completion. This board 
may levy taxes through the county machinery, bond or borrow in 
anticipation of its revenue, and do all other acts which the ordinary 
statute authorizes the municipality to do. These powers may be 
exercised alone or in cooperation with any municipality in the 
county. The Kentucky scheme has much to recommend it. It 
offers unified control, advantageous placement and distribution of 
airport developments, and widespread tax levies. It also makes 
possible a stability of personnel and continuity of policy which are 
impossible in independent local bodies. Kentucky also allows the 





28. Supra, note 24, 
29. Indiana Acts of 1920, Sec. 3838 and ff. 
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specially created State Air Board to provide airports where neces- 
sary, presumably where county boards will not cooperate with the 
state-wide plan. Considering these two approaches together with 
the further delegation of power to park commissioners of first class 
cities to establish airports, it must be conceded that Kentucky prob- 
ably has one of the most comprehensive governmental plans for 
airport development found in the United States. 

In Rhode Island,*! the State Airport Commission is vested 
with complete power to acquire and maintain airports, and finance 
them out of special state airport bond issues. The justification for 
the vesting of exclusive power in a state commission is found in 
the geographical characteristics of the state. In a larger state such 
a plan would be of far less utility, because of the magnitude of 
the financial obligation, and the diversity of problems presented 
by varying local conditions. 

South Carolina*? has found it necessary to alter by statute the 
charters of several of the large cities to allow their governing 
bodies, or special airport commissioner created within them, to 
exercise the power. Other states have followed this same method 
of procedure where the city charters called for it; some states have 
in general terms given the grant of power, with the expectation 
that courts would hold city charters, especially those of the home 
rule group, to be construed liberally by legislative expression. 

While these illustrations present a general survey of the means 
ordinarily used to initiate local airport development, it must not be 
forgotten that state constitutions and general revenue statutes fre- 
quently call for a referendum upon an increase in the tax levy 
for a new project, and for a bond issue. Thus even where the 
power of acquisition and maintenance seems to rest in the local 
governing body without referendum, the electorate retains indirect 
control by its power to throttle necessary financial measures. 


II. AcgQuisITION. 


Means of Acquisition: 

The desirability of an all-inclusive grant of acquisitory power 
is obvious. The model pronouncement is found in the Uniform 
Airports Act, section 1 :%* 


Municipalities, counties, and other political subdivisions of this state are 
hereby authorized, separately or jointly, to acquire, establish, construct, own, 





31. Rhode Island Laws of 1929, Ch. 1353. 
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33. See 3 JouRNAL or AiR Law 645 (1932), for the text of the Act. 





THE LEGAL BASIS OF MUNICIPAL AIRPORTS 419 


lease, control, equip, improve, maintain, operate, regulate, and police air- 
ports and landing fields for the use of aircraft. 


Statutory draftsmanship differs widely throughout the states, but 
in general all the power which might be inferred from the above 
selection are granted. Of course, municipalities being strictly lim- 
ited in their activities by legislative mandate, are dependent upon 
specifically granted or necessarily implied powers. 

(1) Without the power of purchase, there could be no de- 
velopment whatsoever. It is a power unanimously granted, but 
sometimes hedged about with express and implied restrictions. 
For example, it has been required that before final action be taken, 
an option must be secured on the land proposed to be used, notice 
and details posted, and an opportunity afforded for public hearing 
and discussion of the details of the proposal.** Then, of course, 
the necessity of referendum of bond issues and tax levies, pre- 
viously referred to, places another restriction upon the untram- 
melled exercise of the power. 

(2) The lease of private lands for airport purposes is fre- 
quently attended by considerable restriction. Power to acquire by 
lease is not implied in a general grant of power to “acquire”, and 
must be specifically mentioned in the statute.** General statutes 
frequently limit the power of a municipality to acquire by lease, 
requiring public notice, opportunity for a hearing, limiting the 
period which the lease may run, and the covenants which may be 
contained in it. Airport legislation must be read in the light of 
the general restrictions placed upon the exercise of municipal 
powers otherwise granted. 

(3) Acquisition through gift and dedication is universally 
acknowledged to be implicit in the power to acquire, although not 
expressed. However, the purposes of the dedication must be con- 
formed with reasonably, or it fails altogether, and the donor may 
reénter. 

(4) Land acquired by any means for purposes other than an 
airport can ordinarily be used for an airport, unless voluntary 
conveyances forbid.*® When the public authority owns the entire 
title to land it may be given by law the power to use the land 
devoted to one public purpose for another.*7 Under some condem- 
nation laws the local government takes a fee, bringing it under the 
above-stated rule, but under others only an easement passes for 
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the purposes specified. | While courts are stricter in analyzing 
the use in the latter case, even there statutes may indirectly or 
impliedly authorize an alteration of purpose, in the interest of the 
development of a valid public project. Statutory authorization for 
a park district to maintain an airport impliedly authorizes land 
taken and held for park purposes to be used for an airport. 

(5) The exercise of the power of eminent domain has been 
the basis of most of the litigation in this branch of the law. The 
variegated pattern of state legislation on the point has given rise 
to much confusion. As a result of the failure of legislatures to 
meet the difficulty, airport development in some jurisdictions has 
moved forward with halting step, and by indirection the interest 
of the public in air navigation has been retarded. The question 
resolves itself into one inquiry: what nicety of specification is 
required of a statute to support the delegation of the power of 
eminent domain to a municipality? 

It is a foundation principle that the power of eminent domain 
rests in the sovereign, subject only to the conditions that the pur- 
pose for which private property be taken is public, and that just 
compensation be made.** The sovereign may delegate the power, 
but the delegation must be express or clearly implied, and all in- 
tendments are in favor of the property owner.*® Doubtful ex- 
pressions will be interpreted to negative the grant.*° Although 
these rules were long applied with unyielding exactitude, modern 
decisions have introduced some refinements into their interpreta- 
tion. The doctrine of “necessary implication” has been utilized to 
extend the power of eminent domain to acts necessary to the com- 
plete exercise of acts whose partial execution was already coupled 
with the power.*t But this supplementation has been sparingly 
used, and courts have rigidly limited its application. The boundary 
of interpretation which courts rarely transgress was well expressed 
in City of Los Angeles v. Koyer,*? where it was said that the 
power of eminent domain would never pass by implication, but its 
exercise might be measured by expression or clear limitation. 
Another relaxation of the older rigid rule is found in such cases 
as Helm v. Grayville,*® where the court looked to a general con- 
demnation statute to support the exercise of the power in pursu- 
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ance of a specially, extended right. However, in all of these 
holdings, it is pointed out that the result does not represent an 
abandonment of the hallowed principle of “jealous guardianship” 
which has long dictated the interpretation of statutes delegating 
the power of eminent domain. 

The pertinency of these principles to the airport situation is 
illustrated by their application to statutes similar to the recently 
supplanted Illinois statute,“4 which gave power to “acquire and 
maintain” for landing fields. While at first glance such a provision 
would seem to give power to acquire in any manner that seemed 
convenient, such is not the case. The Attorney-General has ad- 
vised that these terms do not carry with them the right to acquire 
by eminent domain.*® Indeed, “acquire” standing alone has been 
expressly held not to carry with it the power of eminent domain.** 
Thus, in the absence of a general grant, elsewhere in the statutes, 
to acquire land for public purpose by eminent domain, municipal 
airport projects may be blocked by the exorbitant demands of 
landowners. 

If the statutes contain a general grant of power to acquire 
land by eminent domain for public purposes, and a specific authori- 
zation to engage in municipal airport development, courts will con- 
strue the statutes together to authorize the exercise of the general 
power for the specific project, under the doctrine of ‘necessary 
implication,”’47 


Where Land May Be Acquired: 


In a majority of the states, legislatures have now extended 
general power of acquisition with its attendant means to munici- 
palities to be used within or without the corporate limits. It is in 
the states which have not so provided that the attempted exercise 
of the power of extraterritorial acquisition has been attended with 
grave difficulty. In many cases the power of extraterritorial ac- 
quisition has been granted to limited classes of cities, or limited 
in distance. In view of the frequent necessity of establishing 
an airport beyond corporate limits, both from financial and geo- 
graphical causes, it is seen that the problem presents serious ob- 





44, Ill. Rev. Stat. (Cahill, 1933), Ch. 24, Sec. 65.99. 

45. Opinion of the Atty. Gen’l., Nov. 17, 1933. 

46. Allegan v. Iosco Land Co, 254 Mich. 560, 286 N. W. 863 (1931). 
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stacles in those states where legislative expression has not been 
clear and unequivocal.*® 

A rule long adhered to in the intraterritorial limitation of 
corporate powers is expressed in Langley v. Georgia,*® in the fol 
lowing terms: 

A municipal corporation being a governmental institution, designed to 
create a local government over a limited territory, the general rule is that 
such a corporation cannot purchase and hold real estate beyond its territorial 
limits, unless the power to do so is expressly given by the legislature. 


This doctrine finds expression in an older case®° in much the same 
phraseology: the power to acquire real estate extraterritorially is 
not conferred by a power “to purchase, hold, and convey any 
estate, real or personal, for the public use of said corporation,” 
and a conveyance of such land to a city having the beforementioned 
power only is void. 

The rule enunciated for extraterritorial acquisition by eminent 
domain without specific legislative authority is even more strictly 
construed,*! and the older cases went to great lengths in their 
requirements of extreme clarity and unequivocalness of expression 
in granting the power.®? 

There seems to be no dispute that the legislature may authorize 
extra-corporate exercise of eminent domain, with the customary 
constitutional limits, and within the limits of the state.5* The 
difficulty presented in all the cases is: When has the power been 
granted? 

As to the unexpressed power to purchase extraterritorial 
realty, vigorous dissent from the old rule has of late been expressed 
by outstanding authors,°* whose opinions have been borne out by 
courts which have strayed from the stereotyped expressions. Thus 
it has been said that in the absence of an express prohibition, a 
municipal corporation may purchase and hold real estate outside its 
corporate limits for legitimate municipal purposes.5> McQuillan 
considers that the rule so enunciated is ‘supported by the weight of 
authority as well as by the better reasoning, especially where the city 
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has a broad charter provision, such as one conferring power to pur- 
chase and hold real estate sufficient for the public use, convenience, 
or necessities.”5* Municipalities have power to do those things which 
are necessary to or fairly implied in or incident to powers ex- 
pressly granted. Thus if it becomes necessary to acquire land 
outside the city limits in order effectively to exercise a power ex- 
pressly granted, the power to acquire such lands will be implied.*” 
Nor has this flexible implication doctrine been limited alone to 
those extra-corporate lands which are deemed necessary; some 
courts have held that it will be utilized where the land would be 
desirable from the viewpoint of health and sanitation.** This is 
not, however, a substantial departure from the necessity doctrine. 


Can the application of these doctrines to municipal power to 
acquire and maintain an airport support an extra-corporate acqui- 
sition by purchase or gift? The line of cases supporting the doctrine 
of necessity are those dealing with sewers, pest-houses, and ceme- 
teries, and proceed largely upon the basis of protecting the health 
and safety of local inhabitants. While it may be urged that danger 
would result if an airport were located in close proximity to thickly 
populated areas, a stronger argument might be based upon the 
noise, dust, and crowds incident to airport operation. These factors 
arise more directly in the cases in which airports have been at- 
tacked as nuisances. 

A few cases, of which Hafner v. City of St. Louis®® is an 
example, have extended the power of extraterritorial purchase 
without express statutory authorization to a point at which the 
ruling is extremely apposite to an airport situation. In that case 
the city of St. Louis was given power to purchase and hold such 
real estate as might be required by the purposes of the corporation, 
and also the power to purchase and hold property outside the city 
limits for certain enumerated purposes. It was held that the city 
had power to purchase extra-corporate realty for a purpose not 
enumerated in the charter, since the purpose sought to be achieved 
was a proper public one, and one which often required land outside 
the corporate limits for its exercise. Unfortunately, the liberality 
shown by the court in the construction of the charter provisions 
is not frequently found, the majority of courts drawing the line of 
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implication at such cases as the sewer, cemetery and pest-house 
cases. 

Courts have been far less ready to imply the power of eminent 
domain outside the corporate limits. The general rule seems to be 
that even if power to condemn within the corporate limits for a 
special purpose is granted specifically, power to condemn outside 
the corporate limits for the same purpose is lacking.®° Nor if 
power is granted to purchase, or own land for a specific purpose 
outside the city limits, will the courts imply a power of condemna- 
tion for the more complete exercise of the specific purpose. But, 
as Professor Zollmann, a recognized writer on the subject, has 
pointed out, the courts have not been completely fettered by these 
well-defined historical limitations.*? He says, after reviewing some 
recent airport decisions: 

The fact that in all of these cases the power of the city to do what 
it proposed to do was sustained is significant. The necessity of an air- 
port, if a city is not hopelessly to fall in the rear of the progress of the 
world, is so patent that courts apparently will deny it such powers only if 
the legal limitations are such that the courts are unable to find an avenue 
of escape from them. 


Two Washington cases illustrate well the line of approach 
which courts are adopting to supplement incompletely phrased 
municipal powers in the airport field.** In both these cases the 
municipality was given complete power to acquire, by condemnation 
or otherwise, maintain, and operate airports, within its city limits, 
and such airports were declared to be for a public purpose. By 
general statute they were given the power to condemn within and 
without corporate limits for corporate purposes. An attempt was 
made to defeat condemnation outside the city limits for airport 
purposes, and the court ruled that the power so to do had been 
granted. It was held that the two statutes, read together, clearly 
authorized the exercise of the airport power outside the city, in 
conjunction with the power of eminent domain. 

In City of Wichita v. Clapp** the airport statute authorized 
the acquisition of land for an airport, and another statute gave 
the city the power to condemn land within five miles of the city 
limits for park purposes. The City attempted to condemn land 
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for a park, most of which was to be used for an aviation field. 
The court held that although the airport statute did not confer 
the desired power, the park statute might be utilized, since the 
creation of an airport came within proper park purposes. 

In summation, it may be said: (1) that a municipality simply 
empowered to acquire and maintain an airport may acquire land 
for that purpose by gift or purchase outside the corporate limits. 
Whether it may condemn within the city is doubtful; it is certain 
that eminent domain may not be exercised without the limits; 
(2) that a city authorized to condemn within its limits for an 
airport, and vested with power to pursue corporate purposes out- 
side the limits may by implication be allowed to exercise the power 
outside the city, although such a combination is far less persuasive 
than an authorization to acquire an airport within the city, coupled 
with a statute extending the power of condemnation within and 
without the city for corporate purposes; and (3) that there seems 
no doubt that a city empowered to acquire and maintain an airport 
within or without the city, and also vested with a general power of 
condemnation within or without the city for corporate purposes, 
may utilize the power outside the city to acquire an airport. 


III. Controt AND REGULATION® 
Local Control:* 


From the outset it has been assumed that certain aspects of 
air navigation control lend themselves logically to concentration in 
the hands of local authorities.6* The line of division between the 
categories of municipal, state, and federal concern has not been 
satisfactorily located.** Of course, the supervision of persons and 
property at the airport is primarily a local matter, and ground and 
approach rules ordinarily are considered as local matters, subject 
to standardization by the state. State bodies in turn bow by courtesy 
or necessity to federal regulations, and international rules adopted 
as part of the federal code. 

The advantages of local control in many phases of airport 
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operation is obvious. Local police and administrative officials are 
present or easily accessible, local circumstances may necessitate 
adaptations unknown to officials farther removed from the scene, 
and local legal sanctions can easily be applied. The desirability 
of a large measure of local control was recognized by the Air 
Commerce Act of 1926, which authorized the transfer of federal 
fields to municipalities wherever deemed advisable.® 

The degree of control granted to the municipalities empowered 
to construct and maintain airports has varied greatly from state to 
state. With the increasing tendency to vest a larger measure of 
control in the state aeronautics commission, or the department 
vested with the powers ordinarily granted to such a body, has come 
a corresponding diminution in the measure of local control which 
can be exercised freely. 

The scope of power ordinarily granted is well-defined in the 
proposed Uniform Airports Act.”° Power is granted to local bodies 
“to adopt regulations and establish charges, fees and tolls for the 
use of such airports or landing fields, fix penalties for the violation 
of said regulations, and establish liens to enforce payment of said 
charges, fees and tolls.” In the absence of such specific enabling 
legislation, power to enact such reasonable regulations as may be 
necessary and incidental to the operation of the airport is inferred 
from the grant of legislative authority to establish, maintain, or 
operate an airport.” 

What is the scope of this power? It is limited by two factors: 
(1) the inroads upon it in the form of delegation of specific pow- 
ers of regulation to state bodies and the Federal government, which 
will be discussed later, and (2) the restrictions which have been 
placed upon the delegation of legislative power to administrative 
bodies. Necessarily, consideration of the latter point is based upon 
recognizing the clear distinction between the powers which are to 
be exercised by a municipality per se through its local legislative 
channels, and the powers which are attempted to be exercised by 
an administrative body, independent of some local or state legis- 
lative regulatory pattern. 

The exercise of the police power by the state or municipality 
properly vested with it for the performance of legitimate municipal 
functions, comprehends the imposition of all necessary regulations 
for the protection of the lives, health, and property, of its citizens 
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and the public morals. Once the public purpose of the airport was 
established, the question of direct municipal regulation never arose 
as a serious difficulty. 

The tendency to vest administrative bodies with broad powers 
of regulation gives rise to more weighty considerations, as regards 
both state and local administrative agencies. The delegation of 
legislative powers to administrative bodies is prohibited ; adminis- 
trative rulings must be based upon a definitive statement of legis- 
lative policy, and an enunciation of the general standards of con- 
duct. Indefinite standards vesting arbitrary powers in an adminis- 
trative body are incapable of delegating power to supply their 
deficiencies.”* 

Frequently states have provided that the rules and regulations 
made by municipalities shall not be contrary to rules made either 
by the state regulatory body, or the Department of Commerce."* 
Some legislatures have incorporated into their statutes by reference 
the enactments of Congress, and attempted to provide that all 
future federal laws shall have the effect of local law. As to the 
first procedure, it has been said that most state courts would 
support a statute directing a commission to adopt rules in con- 
formity with federal regulations, if no new penalties were pre- 
scribed by subsequent federal legislation.** Two objections have 
been raised. The first is the delegation of legislative power of the 
state to the federal government, based upon the insufficiency of a 
local declaration of sufficiently definite standards.”* If the local 
standard be reasonably complete, that objection is overcome; if it 
is not, regulations, conformatory or not, would be invalid. The 
second objection is based upon incorporation by reference. In the 
absence of constitutional provisions prohibiting the practice, there 
seems to be no objection to incorporation of present federal sta- 
tutes, but an attempted present incorporation of future changes in 
the federal statute may be held to be bad.”* It was upon this latter 
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point that the New Jersey Aviation act was held invalid by the 
nisi prius court in State v. Larson.” 

The power of protective zoning attempted to be vested in local 
authorities by such statutes as that of Indiana,’* and the proposed 
Uniform Airports Act,’ in general gives power to provide unob- 
structed air space for landing and taking-off by the creation of 
restricted zones. Combined with the power of eminent domain 
over circumjacent territory,®° this would seem to give protection to 
the airport and those who use it, as well as protection to the land- 
owner whose structures may interfere with the proper and safe 
maintenance of the airport.*! Excess or partial condemnation has 
been approved in several legislative measures.*? Codrdinate with 
these powers is that sometimes granted, to order the removal of 
high tension lines and similar dangerous hazards maintained by 
public utilities.8* That these powers are largely supplementary is 
easily seen; failure to grant one without the other may result in 
thwarting the purpose of the whole program. Excess condemna- 
tion and zoning arrive at practically the same result by contrary 
means. Zoning is protective and preventive; condemnation, is 
destructive. Zoning may result in less expense, however. Since the 
landowner’s rights in superjacent air space are said to extend only 
to his “effectively possessed” air space, the exercise of the police 
power through the medium of zoning will limit his effective pos- 
session, and make possible the use of space above it without 
remuneration for trespass.** Condemnation contemplates taking 
air rights for public use, and the award of damages. A serious 
objection to the use of zoning has been pointed out by Sheldon 
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Elliott :8° zoning regulations are necessarily impermanent, since they 
are based upon the compromise of conflicting rights, which may 
change radically in a short time and necessitate a readjustment 
less satisfactory to the airport.® 

One writer on airport law has attacked the validity of any 
zoning ordinance based upon the “gliding angle” formula, which 
furnishes the foundation for most of such regulation. He says: 


Manifestly any zoning limitation of the height of all structures in the 
district a given distance from its (airport’s) outer boundaries at an angle 
of seven to one or ten to one is impossible; for it is a serious burden on 
neighboring land in the interest of the port and does not in any proper 
sense treat all similar land in the same district in the same way.87 


Another pertinent objection has been pointed out to the use 
of zoning ordinances: the interest and safety of the public in 
using the airport must be shown to be paramount to the right of 
the individual landowner to use his land as he sees fit. While 
there are pronouncements in zoning statutes and ordinances to the 
effect that such enactments are based upon considerations of public 
safety, these are not conclusive upon a court.®® 

There is no doubt that a municipality may be empowered to 
exercise its police power outside its corporate limits, in the presence 
of enabling legislation.*® A more difficult question, and happily a 
rare one, arises when the power of regulation is not specifically 
so extended. No case has as yet arisen on this point,*® and in view 
of the tendency to codify and clarify state airport legislation, in- 
cluding among other additions the power to regulate the extra- 
territorial airport empowered to be acquired, the possibility 
of such controversy is becoming increasingly slight. Where muni- 
cipalities are allowed by the courts to exercise the power of pur- 
chase without their limits, in the absence of statute, police power 
over the land so acquired would seem to be lacking.** On the 
other hand, in the light of the general doctrine that powers neces- 
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sarily incident to an expressed power will pass by implication,” 
the power of extra-corporate regulation would pass by a statute 
authorizing extra-corporate acquisition and maintenance of an 
airport. 


State Control: 


State control of municipal airports, while it is based upon 
statutes, which vary widely in their provisions, may be divided 
roughly into four categories: (1) control through the initial choice 
of site, design and construction; (2) control through the power to 
supersede local police regulations with uniform regulations eman- 
ating from the state regulatory body; (3) control through licens- 
ing, both initial, and renewal, the license being contingent upon 
continuing compliance with state requirements, based upon inspec- 
tion periodically ; and (4) control through the infrequently granted 
power to order protective zoning locaily, or the removal of ob- 
structions. Recent legislation viewed broadly indicates an ever- 
increasing tendency to vest in the state regulatory body sufficient 
authority to require compliance with uniform standards of rules 
and maintenance.** The propriety and advisability of such a 
tendency is unassailable. The ever-increasing volume of travei 
makes it essential that travelers be certain that they will not run 
afoul of peculiar local regulations, or meet disaster through reliance 
upon map markings which do not indicate unusual local conditions. 

Some few states set as a prerequisite to the establishment of 
a municipal airport, approval of the site and construction plans by 
the state regulatory body. Typical of this class are Illinois®* and 
Connecticut.*® 

A power far more frequently reserved in the state is that of 
making supervening regulations for the practical conduct of the 
municipal airport.** Seemingly the regulatory power of the muni- 
cipality is confined to making those regulations which are purely 
supplementary to, and not conflicting with the state regulations. 
The advantages of this division are well illustrated by the situation 
in Michigan, where a competent Board of Aeronautics, acting under 
legislatively granted power of the nature here discussed, has 
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adopted a complete, well-considered code of rules for the conduct 
of air traffic and airports throughout the state.*” 

Licensing provisions are rapidly finding their way into the 
law. They assume the presence of competent, full-time assistants 
to the state aeronautics commission, who make periodic inspections 
of all airports, make recommendations, and require compliance with 
minimum standards. These licensing provisions are of two kinds: 
(1) those similar to the Federal licensing program, which merely 
grants certificates in the nature of recognitions of merit to those 
airports which have voluntarily complied with certain requirements, 
but which carry no sanctions for non-compliance, and (2) those 
represented by the Michigan provision, which requires a license 
from the Michigan, Board of Aeronautics as a prerequisite to 
operation. Coupled with the power to make all reasonable rules 
and regulations for the conduct of airports, this latter type of 
provision practically nullifies any remaining regulatory power in 
the municipality. It represents the culmination of considerable 
agitation on the part of aeronautical engineers, who foresaw chaos 
in an uncodrdinated municipal airport development program.” 

A fourth type of control, which might possibly be better 
termed encouragement,” is found in statutes similar to that of 
Connecticut.1° It is there provided that the Director of Aero- 
nautics shall have the right to exercise the power of eminent do- 
main, and order the removal of power lines and similar obstructive 
hazards, when he deemed it necessary for a municipal airport de- 
velopment. Why those powers should not be vested in the muni- 
cipality itself is difficult to see. Happily, opposition to more com- 
plete grants of power has almost vanished, but vestiges of it are 
still apparent in a few instances. 

Corollary to state control of municipal airports is active state 
participation in financing and management. Not infrequently state 
bodies are authorized to follow this course of conduct. The ap- 
parent purpose is two-fold: first, to insure a high degree of state 
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control over key airports, and second, to bring about the estab- 
lishment of advantageously located ports where the communities 
themselves are unwilling or unable to bear the entire burden. While 
aside from the purpose of this study, it seems necessary to point 
out here that state bodies are in some instances granted the power 
to establish airports entirely independent of municipal action, a 
power which rounds out the plan of a complete codrdinated state 
development program.’ 


Federal Control: 


The degree of control which the Federal government can exert 
over municipal airports is still very largely a matter of conjecture. 
The desirability of enforced uniformity of airport rules and mark- 
ing through the country has been strongly urged in many quarters,’” 
but as yet no vigorous direct action has been taken in that 
direction.?° 

Federal legislation and Department of Commerce rules made 
in pursuance to it have not attempted to cover the field of local 
airports.1°%* Indeed, by implication, non-federal control of some 
type has been impliedly approved by the prohibition upon main- 
tenance of commercial airports throughout the country by the 
Department of Commerce,’ and the statutory admonition in the 
Air Commerce Act of 1926 to turn over to municipalities com- 
mercial airports maintained by the government or any of its 
branches, wherever located.1 

In view of the increasing scope of interstate airlines, and their 
use of municipal airports, the interstate commerce power furnishes 
the basis for complete regulation of airports where required in the 
interest of the protection of that commerce.’ There is dictum 
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in the Neiswonger case’ supporting the conclusion that a regulation 
of intrastate air travel is valid if in the interest of protecting 
interstate commerce.1° This reasoning is supported by cases in 
other fields of commerce. But how far does the same line of ap- 
proach apply to control of an airport? It seems indisputable that 
an airport is as indispensable to interstate commerce as railroad 
lines or terminals are to the conduct of interstate railroad com- 
merce. Legal rules of long standing would then support the ex- 
tension of Federal power to these instrumentalities, insofar as the 
exercise of such power is essential to the protection of interstate 
commerce. If the mere act of flight within a state may be con- 
sidered as sufficient interference with interstate commerce to merit 
regulation by the Federal government, then certainly the mainte- 
nance of an airport frequently used as a station in interstate travel 
would be so considered.1”° 

In order to determine the fields of primarily local police regu- 
lation to which Federal control might extend, regard must be had 
for the well-settled rules enunciated in two leading cases concern- 
ing the scope of the so-called Federal police power. Within the 
territory of a state the Federal government has no general police 
power,? nor can the power to regulate interstate commerce be 
exercised as a general police power, supervening the general police 
power of the states in the control of their local trade and manu- 
facturing. Thus any exercise of police power by the Federal 
government as an incident to control of interstate commerce, or 
under similarly granted powers, as that over navigable waters,"!* 
must be construed as are all delegated powers, i. e., strictly. But 
the rule applied by the United States Supreme Court in resolving 
conflicts between residuary state powers and the delegated Federal 
power of control over interstate commerce, as applied in many 
cases, indicates a liberal view of the grant, and has resulted in 
extending Federal control to great lengths. By direct analogy, 
rates, tolls, fees, field regulations covering both landing and taking 
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off, the use of airport facilities, and airport marking, would fall 
directly within the scope of Federal power. As to zoning and 
removal of obstructions, Mr. Edward A. Harriman in an inter- 
esting discussion of the whole problem of Federal control of 
aeronautics, has pointed out that, although the commerce power is 
probably broad enough to support Federal enactments forbidding 
the erection of structures which would interfere with commerce 
by air, the courts would be reluctant to extend that power without 
compensation to the owners, and the exercise of the power must 
have a direct relation to the protection of interstate commerce.'* 

By indirection, Federal control through regulations is rapidly 
extending throughout the states through the adoption of state leg- 
islation which incorporates Federal statutes and rules and the 
delegation of the regulatory power to bodies to be exercised only 
in accordance with Federal rules.1*> Statutes like that of Nebraska!” 
reach the same end through a variant procedure. It is there 
provided that all airports must conform with Department of Com- 
merce standards for approved and rated airports.1‘7 By this means, 
standards which were in their inception purely suggestive, and 
designed to encourage rather than require, have become regulative 
without further action by the Federal government. The difficulties 
which inhere in the use of this procedure have been previously 
pointed out.1* 

Another instrumentality of indirect Federal control, frequently 
used in other fields, is found in grants and subsidies to local proj- 
ects conditional upon conformity with Federal standards. Although 
this device has not yet come into extensive use in the aviation field, 
it was embodied to some extent in the Aeronautics Branch-CWA 
airport program.?!® 


International Control: 


The rapid increase of international air navigation agreements, 
in both scope and number, necessitates some consideration of their 
effect upon the control and regulation of local airports. Both the 
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International Convention for Air Navigation, known as the Paris 
Convention, and the Pan-American Convention for Commercial 
Aviation contain provisions concerning airports. The latter, of 
which the United States is a signatory power, provides in Article 
XXIII, “The establishment and operation of airdromes shall be 
regulated by the legislation of each country, equality of treatment 
being observed.” Article XXIV provides for uniformity of air- 
port charges between local and international aircraft. 

The extent to which the Federal government can control local 
airports in pursuance of treaty obligations has not yet been satis- 
factorily defined, nor has any step been taken in the exercise of 
the power. But reasoning from the doctrine of Missouri v. Hol- 
land? and subsequent cases which have followed it, it appears 
that the Federal government can constitutionally control all avia- 
tion in the United States to the extent necessary to assure the 
uniform rules and regulations provided in the Convention.’* 


IV. OPERATION. 


Once the municipal airport is thrown into the category of 
proper municipal enterprises, its operation is governed by the same 
principles which govern similar municipal projects, as water plants, 


and municipal utilities. There are, however, certain points of dif- 
ference which have found places in judicial decisions, and deserve 
mention. 

In the case of State ex rel. Chandler v. Jackson,’*? a landing 
field was declared to be a public utility, and as such its construction 
by the municipality was approved. It was there also held that 
inasmuch as the airport was a public utility, all ordinances con- 
cerning it must be passed upon by the people, as provided by state 
statute for ordinances concerning other public utilities. | While 
other restrictions upon operation have not yet found their way 
into the cases, it is highly possible that other local statutory pe- 
culiarities of local park and public utility operation may be found 
to hamper free operation of the airport. 

Indirect operation through lease to a private person, through 
an operations contract with an independent operator, or by joint 
operation with an aircraft company or an airline, involving joint 
contributions, has presented another obstacle to the free exercise 
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of discretion in the choice of means to accomplish the most useful 
and inexpensive management of the local airport.’7* State ex rel. 
Mitchell v. City of Coffeyville’** denied the power of the munici- 
pality to lease an airport to a private person for operation, even 
though the management thus obtained would be responsible and 
desirable, upon the ground that the power to acquire and manage 
did not carry with it the power to lease to a private person.’® In 
the absence of express statutory enactment, the power is denied, 
This holding is in conformity with the conventional view of the 
power to lease municipal facilities to private persons.’7® The 
legislature of Kansas immediately enacted the necessary permissive 
statute, which was supported and interpreted to support a similar 
desirable lease in the case of Concordia Arrow Flying Service 
Corp. v. City of Concordia.” The operations contract is open to 
the same attack. 

Joint operations with private operators, coupled with joint 
contributions, is a practice laden with dangerous possibilities, if 
the suggestions of the court in the case of Reinhart v. McGuffie?® 
are to be taken seriously. In that case there was joint manage- 
ment by a county and a private company, and the court sounded 
the warning that such agreements would be very carefully scru- 
tinized for any evidence of unfair distribution of expense, or sub- 
sidy. The length to which such scrutiny might be carried is ex- 
emplified in the court’s own language: 


We did find that the mechanic employed by the [public] board of 
management was also privately employed, and payments made for his 
services were made to the Aircraft Corporation, and while the amount was 
nominal, we condemned the practice and directed its discontinuance. 


The McGuffie case illustrates the application which might be 
made of the doctrine of extension of public credit for private use, 
to a lease or operations agreement. If the terms of the lease pro- 
vide for a purely nominal rental, as they well might under present 
economic conditions, the public credit argument would undoubtedly 
be raised to defeat the indirect subsidy. In reference to this latter 
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point there is an intimation in the Dysart case’*® that the same 
considerations which motivated courts to approve municipal sub- 
sidies of railroads three-quarters of a century ago might prevail 
today to support subsidies to a municipal airport. 


V. TaxaTION EXEMPTION, 


A factor which lends appreciably to the advantage enjoyed by 
municipal airports over those privately owned is the exemption 
from taxation, frequently found in statutes.1%° Such exemption is 
in the nature of another subsidy in the cause of aviation develop- 
ment. Unfortunately it is sometimes provided that in the event 
of a lease to a private person the exemption is suspended and the 
property returned to the tax rolls. In view of the popular practice 
of leasing, it is seen that this provision robs the taxation exemp- 
tion of much of its efficacy. Further, it loses sight of the original 
exemption, which as an indirect subsidy could be granted to the 
donee as well through the medium of the lessee as through the 
channel of direct municipal operation. 


VI. Tort Lrasitity. 


The liability of municipalities for tortious acts occurring in 
the course of their management and operation of an airport de- 
pends primarily upon whether the airport be considered a govern- 
mental or proprietary function.1** In the few cases which have 
already arisen upon the point it has been held that the airport 
falls within the category of “proprietary functions” by analogy to 
electric utilities, waterworks, or docks and wharves.’*? In treating 
the defense of “government function” raised in the Lartigue 
case’*$ the court rules that the airport was essentially a part of the 
city’s transportation system, bearing strong analogy to a railway 
station or bus terminal, and the work of building and maintaining 
streets, which was done in a corporate as distinguished from a 
governmental capacity. The profitableness of the function was 
held to have no bearing upon its character. It is well settled that 
in the pursuance of a proprietary or ministerial function, the lia- 
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bility of the municipality is similar to that of a private person 
engaging in the same activity. 

Difficulty is encountered in those jurisdictions which term an 
airport a proper park function. Parks have been thrown into the 
“governmental function” class, with limited liability, in some juris- 
dictions, although the decisions are in considerable conflict, and it 
would seem to follow that an airport maintained in a park would 
be insulated from ordinary liability. But in the Coleman case 
it was not so held, in spite of the fact that in California airports are 
specifically declared to be proper park functions, and parks have 
been repeatedly held there to be a “governmental” not a “proprie- 
tary” function. The airport in that case was termed a proprietary 
function, and full liability was attached. 

The significance of the distinction between governmental and 
proprietary functions is breaking down in its application to liability 
for tort. The historical basis for the extension of immunity has 
been nullified, by reason of the “ever-increasing state-wide signifi- 
cance of activities formerly conceived of as purely local in char- 
acter.” As a purely practical matter, the advisability of extend- 
ing immunity into fields of governmental activity formerly occupied 
exclusively by private enterprise is doubtful. In view of the dimin- 
ishing scope of governmental immunity from tort,'** the possibility 
of airports receiving the benefit is very slight. 

The recognition of the impossibility of limiting municipal lia- 
bility under existing judicial rules has suggested two different types 
of protection. The first is the enactment of specific immunity 
statutes, relieving the municipality of tort liability in the conduct 
of their airports.7** This has been done in several states, but the 
doubtful social expediency of such legislation will probably check 
its wide-spread adoption.1*® The other, and more advisable solu- 
tion is that adopted in the rules of the Virginia Corporation Com- 
mission, which is given extensive control over municipal airports. 
Airport liability insurance is there required as a prerequisite to 
operation.'*® Another solution suggested in a bill introduced 
into the New York state legislature, but never passed, would limit 





134. Coleman v. City of Oakland, supra, note 132, noted in 2 JouRNAL OF 
AIR Law 436 (1931), and 2 Air L. Rev. 285 (1981). 

135. See comment, 1 JouRNAL oF AIR Law 421 (1930). 
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the liability of airport proprietors to torts arising from “palpable 
negligence.”*#° 

Liability for nuisance and trespass is governed by the same 
rules of tort liability which govern accidents.‘*t Nor is a license 
to operate, issuing from the state board of aeronautical control, a 
defense to an action of nuisance. Such defense was made in the 
case of Gay and the Rush Hospital v. Taylor, et al., and it was 
there treated properly with but scant ceremony.!** 

A municipality which leases its airport to a private person for 
management is liable upon the ordinary rules of lessor’s liability for 
the acts of the lessee. In the Meloy case’** the question was raised 
whether liability of the lessor for nuisances in the maintenance of 
the airport might not be assessed upon the basis that the airport 
purpose contemplated at the time of the leasing was a nuisance 
per se. The argument lacks force, and it seems that liability can 
not be impressed upon such a foundation. The same result applies 
to trespasses by the lessee. 


VII. Conctusion. 


Out of the chaos which of necessity accompanied the rapid 
development of this wide-spread but uncodrdinated movement to 


establish municipal airports, there is evolving some semblance of 
order. The efforts of the proponents of the Proposed Uniform 
Airports Act may be seen reflected in recent state legislation rough- 
cast in the mould of the Uniform Act, replacing older legislation 
of the haphazard era; the persuasive effects of the non-coercive 
uniformity program of the Department of Commerce are mirrored 
in the administrative codes of the state regulatory bodies. It 
seems likely that the near future will see more direct Federal con- 
trol impressed upon airports; such a step will only hasten the 
inevitable nation-wide codrdination of avigational facilities. 
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STATE AERONAUTICAL LEGISLATION 
OF 1933* 


GrorcE R. SuLLIVANT 


The field of aviation, in the majority of states, finds itself 
under the control, in part, of a regulatory body, and, in part, of 
the legislature itself. No clear line can be drawn between the 
pronouncements of these two different types of bodies; legislatures 
do not hesitate to enact statutes dealing with minor matters which 
are more properly the subject of regulation by the specialized 
commission created for that purpose. Nevertheless, this study is 
limited to legislative enactments, although among them might be 
found a few matters less important than some of the regulations 
set up by aeronautical commissions or commissioners. 

Because of the wide scope and diversity of the matters covered 
by such legislation, no attempt has been made to comment upon 
the wisdom or relative value of specific acts. The subject of air- 
ports has been omitted from this discussion, since another study 
devoted entirely to that topic will be found in the present issue of 
the JouRNAL oF Air Law. 


The Regulatory Body: 


Important changes have been made with reference to state 
aeronautical regulatory bodies. Minnesota’ has, in connection 
with its adoption of an extensive aeronautical act, established a 
state aeronautics commission? of five persons, with powers and 
duties broadly stated to permit a flexible administration of the 
act. It is empowered to prescribe reasonable rules and regulations 
governing airports, air schools, air navigation facilities, air traffic.* 
It has the power to hold investigations and conduct hearings in 
accidents and in other matters pertaining to the enforcement oi 
the act. What state control of aviation existed in Minnesota prior 
to 1933 was administered by the State Registrar of Motor Vehicles. 


In Pennsylvania the powers and duties of the State Aero- 
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nautics Commission, created in 1929, have been transferred, with 
certain changes, to the Department of Revenue. Attendant upon 
the present requirement in Pennsylvania of a Federal license for 
all airmen and aircraft,* control of the regulatory body over air- 
men and aircraft, in certain respects, has been eliminated by 1933 
legislation; this is true of Section 201(k), Laws 1929 (new, Sec- 
tion 201(g), Laws 1933), dealing with the supervision and regu- 
lation of the safety, adequacy and sufficiency of all aircraft, air- 
men, airports and so forth, and also of Section 201(m), Laws 1929 
(new, Section 201(h), Laws 1933), concerning the regulation of 
instruction.? A new power which the Department of Revenue 
has acquired is to “establish by regulation the minimum safe alti- 
tudes for flight and including air traffic rules.”® 

In Arkansas® and Colorado,!® the state aeronautics commission 
has been abolished. 

The state airport commission of Connecticut, created in 1929," 
has by 1933 legislation had its jurisdiction extended by being 
given entire charge of any airport owned or leased by the state.’ 
The provision of the 1929 Act permitting the leasing of space on 
such airports to individual companies has been repealed. 


Financing and Appropriations: 


Few states found themselves in a position in 1933 to make 
any appropriations for the enforcement of aviation legislation, or 
for the encouragement of aeronautics in general. In Pennsylvania, 
funds necessary for the purchase and operation of air navigation 
facilities and intermediate landing field equipment are permitted 
to be withdrawn from the Motor License Fund.!* By another act, 
approved the same date, the amount of $50,000 is specifically ap- 
propriated for the above purposes out of the Motor License Fund 
of that state.%¢ 
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In Idaho, the State Board of Equalization was directed to 
report and recommend to the Governor concerning proposals for 
new revenue legislation for aeronautical purposes.* The New 
York legislature made an appropriation of $5,000 to continue a 
temporary commission appointed in 1930 for the purpose of study- 
ing new aeronautical legislation.1* One of the changes made by 
the Illinois Aeronautics Act of 1933 is that the members of the 
commission shall receive no compensation, other than for actual 
expenses.'7 Previously they were allowed $15 per day for each 
day actually engaged in service, with a maximum of $500 per 
year.1® 


Licenses and Registration: 


The three states of Georgia,!® Minnesota,?° and Pennsylvania™ 
have, in 1933, joined the ranks of those states requiring Federal 
licenses for all aircraft and airmen.2?, Connecticut, which has not 
yet declared that Federal licenses are necessary, has extended her 
non-resident pilot licensing act to include other countries, as well 
as other states.?* Connecticut has also enacted that the pilot of 
any glider must secure a license from the Commissioner of Aero- 
nautics.* 

In California the operation of aircraft in intrastate transporta- 
tion of passengers for hire is forbidden unless the person operat- 
ing such aircraft holds a Federal certificate of authority (passen- 
ger air transport certificate issued by the Secretary of Com- 
merce) .?5 


Fees: 


Various changes have been made in schedules of fees charged. 
Previously Connecticut charged $25 yearly for the registration of 
aircraft.2® This has now been changed to 2'%4c per pound of 

load, with a minimum of $16.27 For a license to operate 
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aircraft, the fee remains at $5. The previous charge of $15 for 
initial physical examination of pilots has been reduced to $10. 
Other fees are newly stated as follows: 


Primary glider pilot’s license 
Secondary glider pilot’s license 
Soaring glider pilot’s license 
Commercial glider pilot’s license 
Parachute rigger’s license 
Parachute jumper’s license 


In addition, there are set out the charges for various services, as 
for issuing duplicate licenses, and so forth. 

Michigan has effected a downward revision of a portion of 
its fees. Legislation in 1933? amends that of 1931°° as follows: 


1931 1933 
Aircraft registration fee 2%4c per Ib. net %4cper lb., net 
empty weight empty weight 
Fee for transfer of registration certificate 
upon sale of aircraft 4 $1.00 
Registration of aircraft owned by manufac- 
turers and dealers, and not used in com- 
mercial activity: 
For first three numbers 4 9.00 
Additional numbers J 3.00 


Extensive changes have been made in New Hampshire with 
reference to fees. By 1931 legislation, a fee of $10 was charged 
for registration of all aircraft used commercially.*t This has been 
substituted by the following schedule of fees :*? 


Resident owners of powered aircraft 

Resident owners of gliders 

Non-resident owners using aircraft in the state com- 
mercially 

Non-resident owners using 5 or more aircraft in the 
state commercially, for not more than 5 days in 
one year, each aircraft 


The 1931 fee of $5.00 for registration of airmen** has been 
replaced by the following schedule :** 


Resident airmen 

Non-resident commercial airmen 
Mechanics 

Glider pilots 





. 169, Sec. 2. 
Sec. 2. 


. 86, Sec. 2. 
- 100, Sec. 2. 
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The fee of $25.00 set in 1931°* for registration of airports 
has been lowered to $10.00.°* In addition, the 1933 act provides 
for the registration of areas of inland water in the state from 
which aircraft is commercially operated ($10 for first area regis- 
tered, and $2 for each additional area registered). Also, a fee of 
$3 is charged for registration of any area within which aircraft 
is commercially operated from the ice in any inland waters of 
the state. 

In Idaho, the $1.00 state registration fee for airmen has been 
eliminated.*” 

Registration fees in Maine are now as follows :** 


Resident pilots 

Aircraft owned by residents 

Aircraft owned by non-residents..................06- 15.00 
Non-resident commercial pilots 


Previously the registration fee for all aircraft was $5.00.%° 

The only fees provided for in the new Minnesota act are 
those for the issuance of licenses for airports, landing fields, and 
air schools; each is $10 annually.*° 

Illinois effected a reduction in fees for airports and air schools 
from $25 to $2. The fee of $25 for each air beacon license and 
the fee of $10 for each other air navigation facility license, have 
been eliminated. Added to the fees charged is that for a landing 
field license at $2.41 


Regulatory Provisions: 


Air Traffic Rules—Generally, the state regulatory body is given 
power to promulgate air traffic rules, and no attempt to cover this 
field is made in the legislature. A representative provision is that 
contained in the new Minnesota act :*? 


The commission is further empowered to prescribe such reasonable air 
traffic rules and other regulations as it shall deem necessary for public 
safety, and the safety of those engaged in aeronautics and for the promo- 
tion of aeronautics . . . not inconsistent with current federal legislation. 


Following the same trend, the Pennsylvania regulatory body (now 
the Department of Revenue) has newly been empowered “to 
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establish by regulation the minimum safe altitudes for flight and 
including air traffic rules.’’** 

However, various legislatures have seen fit to incorporate 
certain traffic regulations in the statutes. Connecticut has declared 
that flight over congested areas, or public gatherings shall not be 
less than 2,000 feet, that otherwise no aircraft shall be at less than 
1,500 feet. Connecticut has also made it a misdemeanor, punish- 
able by fine or imprisonment, recklessly to operate aircraft,*® or 
to engage in acrobatic flying of aircraft while carrying passen- 
gers.4° That state has also forbidden by statute the dropping of 
any objects from aircraft in flight.*7 

Georgia has adopted the proposed American Bar Association 
Committee’s Aeronautical Code (tentative draft, not yet adopted 
by the Association) provision that flight is unlawful when so low 
as to interfere with the reasonable use of the space beneath, or 
when so conducted as to be imminently dangerous to persons or 
property beneath.*® 

Aircraft and Equipment—The use of safety belts by both 
pilot and passengers is required at all times by Connecticut statute.“ 
She has also declared that overloading of aircraft is a violation 
of law punishable by fine or imprisonment or both.°® In another 
statute," extensive regulations are made concerning the use of 
parachutes, their packing, inspection, the adjustment of the har- 
ness on the person wearing the parachute, the repacking of para- 
chutes which have become wet, and so forth. 

Air Instruction—In the Illinois type of aeronautical code, the 
subject of air instruction is placed entirely within the regulatory 
power of the Aeronautics Commission.5? This has been followed 
in the new Minnesota act.5? Connecticut has, in connection with 
air instruction, declared that aircraft used in student instruction 
shall be equipped with dual controls.** 

A 1929 act of the Tennessee legislature provided for in- 
struction in aviation under the supervision and control of the state 
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board of education, and appropriated moneys for equipment, a 
hangar, and so forth. This was repealed by 1933 legislation.*® 

Miscellaneous—Minnesota has extended its statute prohibiting 
hunting by airplane, to the use of aircraft for “concentrating, 
driving, rallying, or stirring up migratory water-fowl.”%’ 

North Dakota has added to its statute prohibiting, with cer- 
tain exceptions, the hunting of game by aircraft, by placing the 
regulation of so hunting in the excepted circumstances under the 
control of the Game and Fish Commissioner, and requiring the 
posting of a bond.*® Wyoming kas supplemented a simple statute 
prohibiting the hunting of game by airplane®® by forbidding the 
transporting of game by air, and the landing of any aircraft in 
any wilderness area of the state.°° A similar statute prohibiting 
the transportation of game by airplane in Idaho was repealed in 
1933.% 


Codification of General Law with Reference to Aeronautics: 


A considerable portion of the proposed American Bar Asso- 
ciation Committee’s Aeronautical Code (tentative draft) is made 
up of the application of the common law of torts to aeronautical 
activities. Specifically, Section 5 of that proposed code deals with 
damage to persons and property on the ground; Section 6, lawful- 
ness of flight; Section 7, collision of aircraft; Section 8, liability 
to passengers; Section 9, jurisdiction over contracts; Section 10, 
jurisdiction over crimes. Some states have entirely avoided any 
attempt at such codification. Illinois is such a state. But in one 
form or another, several or all of the above provisions have been 
adopted in about two-fifths of the states.®? This tendency con- 
tinued in 1933 with the adoption by the Georgia legislature of the 
entire code (with the exception of the provision for an aeronautical 
commission) as set out in the tentative draft of the American Bar 
Association Committee.®* 

In Connecticut, a previous enactment that the pilot and em- 
ployer of any plane shall be responsible for all damage caused to 
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persons or property through the negligence of the pilot,°* was 
repealed in 1933.% 


Miscellaneous Statutes: 


Florida has enacted that all persons, firms, or corporations 
engaged in air transportation of mail, freight, express or passen- 
gers, between fixed termini and on fixed schedules shall be dele- 
gated the authority to exercise the power of eminent domain for 
the purpose of securing land for airports, seaplane bases, landing 
fields, and so forth.® 

In three states, railroads are permitted by 1933 legislation to 
engage in the operation of aircraft. Rhode Island has simply de- 
clared that any railroad incorporated under the laws of that state 
“may acquire, own, maintain, and operate, either directly or through 
subsidiary corporations, aircraft for the transportation of passen- 
gers and property, subject to provisions of laws of this state re- 
lating to the operation of aircraft.’”°* The enactments in New 
Mexico® and Kansas,® similar to each other, are more elaborately 
stated; each provides that railroads shall have power to transport 
by highway, air, or water, that they may exercise this power 
(a) by direct operation of equipment owned or otherwise con- 
trolled by the railroad, (b) by operations conducted by a sub- 
sidiary corporation, (c) by operations conducted under contract 
with another corporation. 

With reference to fuel taxes, Texas has declared that refunds 
shall be allowed of all taxes paid upon fuels used in the operation, 
among other things, of aircraft.*° The procedure attendant upon 
the receiving of such refund is elaborately stated. Connecticut 
acted similarly, requiring that applications for such refund shall 
be made within ninety days from date of purchase." Other states 
which have by 1933 legislation allowed a refund of motor fuel 
taxes paid for fuel used in aircraft, are Colorado,” Kansas,"* 
New Mexico,** and North Carolina.**> A motor fuel tax of one 
cent was enacted in Ohio’ to apply on the “use, distribution, or 
sale” of liquid fuel. No exemption from this tax is provided for 
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fuel used in aircraft. South Dakota has provided a partial re- 
fund of the fuel tax on fuel used in aircraft."’ 

In Idaho, a 2%4c tax per gallon has been imposed upon all 
aircraft engine fuel “sold or used” in the operation of aircraft in 
Idaho.”® Revenues so derived are to be paid into the State Aero- 
nautic Fund, the purpose being “to encourage the development of 
aviation in the state.” 

An act concerning abandoned aircraft has been passed in 
Connecticut’® declaring that any police officer may take such air- 
craft into custody and, if not called for within ninety days, may 
sell the same. 

The advisability of establishing an aviation unit in the military 
forces of Rhode Island is the subject of study by a commission 
created in Rhode Island in 1933.8 

Definitions continue to play an important part in state legis- 
lation. But for the most part, these have, in 1933, been merely 
reiterations of what has previously been defined in other states, 
or the variations have been unimportant.® 


Conclusion: 


The fragmentary character of the legislation in most states 


is at once apparent. Another significant observation 1s that fifty 
per cent of the states passed no acts relating to aviation whatso- 
ever; this is explainable in part by the fact that no regular ses- 
sions of the legislature met in many states in 1933, and in part 
by the limitations of the calls for special sessions. 

Scarcity of appropriation statutes is explainable of course by 
the financial stress of local governments generally. 

Some important subjects found no treatment in 1933 legisla- 
tion whatsoever. Among these are compulsory insurance and the 
whole question of liability. 

With the new proposals of the American Bar Association 
Committee on Aeronautical Law and the Aviation Committee of 
the Conference of Commissioners on Uniform State Laws which 
will be presented at the Milwaukee meeting of the Association 
during the latter part of August, a new and quite complete code 
will be available for state adoption at the next session of the vari- 
ous legislatures. Such a move for uniformity will be tremendously 
helpful to the industry and the public at large. 

Laws, 1933, Ch. 13. 
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EDITORIALS 


A NATIONAL AVIATION POLICY 


By Section 20 of the new air mail legislation, approved 
June 12, 1934, the President of the United States “is authorized 
to appoint a Commission . . . for the purpose of making an 
immediate study and survey, and to report . . . its recommen- 
dations of a broad policy covering all phases of aviation and the 
elation of the United States thereto.”* 

The task to be committed to this commission is the most 
significant in the history of aeronautics in this country, and the 
report must be presented to Congress “not later than February 1, 
1935.” 

Due to the difficult situation which gave rise to its creation, 
the commission will undoubtedly devote much of its time to the 
domestic and foreign air mail problem—the backbone of com- 
mercial aviation, to date. From the standpoint of the airlines, no 
subject warrants more careful consideration. Mowever, much 
careful thought must be devoted to other matters of a less press- 
ing, but equally significant nature. 

Without attempting to discuss the military considerations in- 
volved, or the commercial problems associated with non-scheduled 
and miscellaneous flying operations and activities (ranging from 
airport operation to air instruction), it seems desirable to indicate 
some of the larger legal problems that will confront the commission. 

Thus far, the United States has occupied a very inferior 
position as regards the international promotion and control of 
aeronautics. Though a signatory to the Paris Convention of 1919 
(commonly called the C. I. N. A. Convention), this country had 
little to do with the shaping of an international policy of aviation 
control and has never ratified the Convention, Similarly, though 
the International Technical Committee of Aerial Legal Experts 
(commonly called the C. I. T. E. J. A.), has been functioning ac- 
tively in an effort to codify international private air law, the United 
States has only recently manifested an interest in this tremendously 
important field of regulation? The great Warsaw Convention, 
dealing with carriage by air, was drafted and adopted without 
official participation by the United States. At the Rome Conven- 

1. See page 462 of this issue for the complete text of this Act. 

2. See Wigmore, John H., “The Federal Senate’s Neglect of the Nation’s 
International Interests,” 3 JouRNAL oF AiR Law 283 (1932). 
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tion, relative to third party liability, the country was officially rep- 
resented for the first time. Significant results were there accom- 
plished. But once‘more, the work of the American section is being 
seriously hampered by Congressional lack of understanding and 
by non-activity. Gradually, but effectively, the international law 
of aviation is being developed with the United States in the role 
of a by-stander! The commission must decide whether or not this 
undesirable situation is to continue! 

From a national viewpoint, there are many questions that re- 
quire attention. From an administrative standpoint, shall aviation 
remain under the control of a special body—such as the Aero- 
nautics Branch, shall it be added to the already overburdened 
Interstate Commerce Commission’s dominance, or shall all media 
of transportation within the country be placed under the juris- 
diction of a new promotional and regulatory body? The writer 
favors the ultimate adoption of the last mentioned plan, but be- 
lieves that, for some time to come, the first is the solution most 
favorable to a continued growth of the art and industry. 

What is the practical boundary between federal and state 
promotion and control of aeronautics? Or is the federal govern- 
ment, in the interest of uniformity, to occupy the entire field— 
leaving only the enforcement to the several states? While for a 
long time a proponent of the doctrine that the federal government 
may constitutionally occupy most, if not all, of the field, the writer 
believes that the most practical solution lies in the direction of 
recognizing the proper functions of each authority, and that there 
is a distinct place for some state and local control. 

Questions of airspace interests, liability, insurance, and work- 
men’s compensation may be left safely and conveniently to the 
increasing understanding of both bench and bar. They require 
an evolutionary development that can come only by slow and easy 
stages. 

Economic considerations can hardly be divorced from those 
that are ear-marked as “legal.” Is the airline business to be 
brought to maturity under the Adam Smith conception of compe- 
tition or under the guidance of the “newer” economics? To those 
interested in the investment of capital, the answer to this question 
is of more than trifling significance. 

The few problems enumerated indicate the heroic task that 
confronts the commission which is to be appointed. In less than 
eight months, a national policy must be formulated and, upon the 
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wisdom of that policy, depends much of the future of American 


aviation ! 
Frep D. Face, Jr. 


INDEPENDENT AVIATION OPERATORS MAKE 
PROGRESS 


The Independent Aviation Operators of the United States 
were organized on February 26, 1934, at Washington, D. C., and, 
at that time submitted a legislative program to Congress. While 
the proposed bills were not passed at the present session, it is 
understood that a special Aviation Commission will be appointed to 
consider, in part, the recommendations of the Association. This 
program looks toward the promotion of private and miscellaneous 
flying activities throughout the country. 

Through the Independent Aviation Operators Mortgage Loan 
Corporation, located at St. Louis, the Reconstruction Finance 
Corporation is now accepting applications for loans to be secured 
by first mortgages on property and improvements such as airports, 
hangars, machinery, airplanes, etc. These loans are to be repaid 
in three years and loans based on equipment in use are to be 
retired in two years, on a monthly installment basis. The Loan 
Corporation is also accepting, for rediscounting, contracts of sale 
on new airplanes. 

A national airplane clearing house has been organized, through 
which credit information is to be exchanged. The Independent 
Aviation Operators also expect to offer to their members a com- 
plete program of aircraft insurance at a greatly reduced rate. 
Reductions in life insurance premiums are now being sought on 
behalf of aircraft pilots. 


HOME-BUILT AIRPLANES* 


Along with Spring housecleaning and the other phenomena of 
Springtime comes the annual effort of the State Board of Aero- 
nautics to suppress the building of home-made airplanes. 

Two main warnings are issued by the Board’s officials in this 
connection. One is that home-built planes are a constant hazard 
to both the pilot and citizen-at-large; and the other is that the 





‘on 1. For a preliminary announcement, see 5 JoURNAL oF AIR Law 296 
1934). 

*Combined from an editorial appearing in the Detroit Free Press, Thursday, 
May 10, 1934, and a press release issued by the State Board of Aeronautics, 
Lansing, Michigan, Wednesday, May 2, 1934. 
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home-constructed aircraft is a poor investment from a business 


standpoint. 

These admonitions are voiced by Floyd E. Evans, State Di- 
rector of Aeronautics, and Sheldon B. Steers, Assistant Director. 
It is their duty to attempt to keep out of the air in Michigan all 
planes deemed unairworthy. 

The urge to build something with their own hands is deep- 
seated in many men. Assembling a radio, making a garden or 
building a summer cottage are ways of satisfying this desire. And 
there are many others. But when it comes to manufacturing an 
airplane in the backyard, it is time to express alarm. 

Flying machines, for all the ease with which they soar, still 
are relatively experimental. Factories use every care in making, 
assembling and testing them to insure that no imperfection of 
design or material is included. Even so, they are tricky in the 
hands of the inexperienced. 

How much greater, then, is the danger of attempting to fly a 
home-made machine. Floyd E. Evans, Michigan Director of Aero- 
nautics, is quite right in saying with emphasis that “machines built 
by novices are bound to have uncertain flying characteristics which 
cannot be determined until the craft are actually flown.” And if 
such planes do perform successfully at first, the danger that some 
hidden weakness may develop later always remains. 

Under Michigan’s aviation laws, not only officials of the 
Aeronautics Board, but all Airport Managers are empowered to 
“ground” planes deemed unairworthy, pending investigation by the 
Aeronautics Board. A pilot makes himself liable to a $100 fine 
and 90-day jail sentence, or both, if he flies such a “grounded” 
ship. 

One of the major activities of the Board of Aeronautics this 
season will be to check the activities of builders of home-made 
planes and attempt to forestall many unfortunate developments, 
officials of the Board point out. 

From a business point of view, building a home-made plane 
is shown to be poor policy. Although some firms claim such 
planes may be constructed complete for $200 to $900, the State’s 
Aeronautical officials have found the cost almost invariably to run 
from $600 to $1200. After this type of aircraft is complete, its 
airworthiness is a highly uncertain factor. For the same amount 
of money a suitable used aircraft, bearing a federal license, could 
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have been purchased, and the uncertainties eliminated, it is pointed 


out. 

After all, it is only about thirty years since men first began 
to fly. And while advances in the air have been phenomenal, 
home-made wings are still risky things. 


RICHARD S. PAULETT 


The untimely death of Richard S, Paulett on April 22, 1934, 
came as a distinct shock to all those acquainted with aeronautical 
law. Following his activities as a pilot during the war, he became 
associated with the legal division of the Aeronautics Branch and 
later succeeded E. McD. Kintz as Chief of the Enforcement Sec- 
tion. For several years, he served as a Department Editor of the 
JourNAL oF Air Law and, in January of this year, was appointed 
by President Roosevelt as one of four to represent the United 
States on the International Technical Committee of Aerial Legal 
Experts. 

Those of us who were privileged to know him feel very 
keenly the loss of a very real and most valued friend. He will be 
remembered as one who devoted himself without reserve to the 
best interests of aviation. 

F. D. F. 
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{ Howarp C. Knotts 


Department Editors 


Howarp H. WIKorFr 


N. A. S. A. O. ANNUAL MEETING AT CHEYENNE: 
TENTATIVE PROGRAM* 


Thursday Evening (September 27th) 
Registration and Informal Dinner (Headquarters to be announced). 


Friday Morning (September 28th) 
9:30 A.M. President’s Address: Hon. Frep L. Smirn, Director of 
Aeronautics, State of Ohio. 
Secretary-Treasurer’s Report: Pror. Frep D. Face, Jr, 
Member, Illinois Aeronautics Commission. 


Election of Officers. 


Friday Afternoon (September 28th) 
2:00 P.M. “The Federal Airport Development Program.” 
Discussion Leaders: Hon. Eucene L. Vinat, Director of 
Aeronautics; Hon. C. R. Keys, F. E. R. A. Engineer in 
Charge of Airport Projects; Hon. J. Carrott Cone, 
Assistant Director of Aeronautics in charge of Air 
Regulation; Hon. Joun S. Wynne, of the Aeronautics 
Branch; and Hon. A. B. McMut_ten, Director, Aviation 
Division, State Road Department, Florida. 


Friday Evening (September 28th) 

7:30 P. M. “Recent Developments in Aeronautical Law,’ Hon. GrorcE 
B. Locan, of Missouri. 

8:15 P. M. “The Coordination of Federal and State Control of Aero- 
nautics,” Hon. RicHarp S. BouTEte, of the Aeronautics 
Branch; and formerly President, N. A. S. A. O.; and 
Hon. Georce W. Vest, Supervising Inspector, Aeronau- 
tics Branch. 


Saturday Morning (September 29th) 

9:30 A.M. “Form and Organization of the State Aeronautical Regula- 
tory Body,” Hon. Etwoop B. Cote, Secretary, Illinois 
Aeronautics Commission; and Hon. A. C. BLomcreN, 
Airways Engineer, State of Idaho. 

11:00 A.M. “The Licensing of Air Instruction,’ Hon. Fioyp E. Evans, 
Director, Department of Aeronautics, State of Michigan; 
and Hon. Crayton J. BruxNer, President, Waco Air- 
craft Co., Troy, Ohio. 


*Fer the Proceedings of the Third Annual Meeting, see 4 JouRNAL OF AIR 
Law 457 (1933). 
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Saturday Afternoon (September 29th) 

2:00 P. M. “The Licensing of Airports and Landing Fields,” Hon. Rex 
Martin, Assistant Director of Aeronautics in charge 
of Air Navigation; and Hon. Gitt Ross Wi:son, Direc- 
tor, Department of Aviation, State of New Jersey. 


3:00 P. M. “The Coordination of Federal and State Airways,” Hon. 
R. W. Scwroeper, Chief, Airline Inspection Service, 
Aeronautics Branch. 


4:00 P. M. “The Program of the Independent Aviation Operators of 
the United States,” Hon. D. R. Brimuatt, State Ad- 
visor for Aviation, Utah. 


Saturday Evening (September 29th—Annual Banquet) 
7:00 P. M. “Aviation Five Years From Tcday,” Hon. James H. Doo- 
LITTLE, Manager, Aviation Department, Shell Petroleum 
Corporation. 


“A Uniform Program for Aeronautical Promotion and 
Control,” Hon. Joun C. Cooper, Jr., Chairman, American 
Bar Committee on Aeronautical Law. 


“A National Aviation Policy.” (Speaker to be announced.) 


AMERICAN BAR ASSOCIATION COMMITTEE AND UNIFORM LAW 
COMMISSIONERS HOLD JOINT MEETING AT WASHINGTON 


In conjunction with the annual meeting of the American Law Institute, 
the American Bar Association Committee on Aeronautical Law and the 
Aviation Committee of the Conference of Commissioners on Uniform State 
Laws held a joint meeting on Thursday, May 10th, at the Mayflower Hotel. 

It was agreed that the Aeronautical Code to be sponsored by both groups 
should consist of three separate acts, as follows: (1) a regulatory act; 
(2) an airports act; and (3) an act pertaining to questions of liability, in- 
surance, etc. No final action was taken at the Washington meeting, but 
it is expected that one or more of these proposed acts will be ready for 
submission and approval at the annual meeting of the American Bar Asso- 
ciation at Milwaukee during August. 


AMERICAN LAW INSTITUTE TORTS RESTATEMENT 


Following a prolonged and strongly contested debate, the American Law 
Institute members present at the Twelfth Annual Meeting at Washington, 
May 10-12, 1934, finally upheld the Reporters in regard to Section 1038 of 
Tentative Draft No. 11.1 

The position taken by the Reporters was severely challenged in the light 
of several important aeronautical cases, and is one which will doubtless do 
little credit to the other, more valuable, work of the Institute. 

The section, as adopted, reads as follows: 





1. For an account of the Eleventh Annual Meeting, see 4 JOURNAL OF 
AiR Law 369 (19383). 
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“1038. TraveL THROUGH AIR SPACE. 

An entry above the surface of the earth, on the air space in pos- 
session of another, by a person who is traveling in an aircraft, is priv- 
ileged if the flight is conducted 

(a) for a legitimate purpose, and 

(b) in a reasonable manner, and 

(c) at such height as not to interfere unreasonably with the pos- 

sessor’s enjoyment of the surface of the earth and the air 
space above it.” 


THE MICHIGAN AIR TOUR 


The Annual Michigan Air Tour? in 1934 is scheduled for the week of 
July 22-28, and will cover the airport and navigation facility developments 
throughout the entire state. The total air mileage is approximately 1500 
miles, with not more than two or three hours of actual flying in any one 
day. Consequently, there should be a real opportunity for full inspection 
of the Michigan airway system and recent progress at some 36 airports. 

The tour is directed by S. B. Steers, first assistant to Col. Floyd E. 
Evans, and should be well worth the attention of all state aviation officials. 





1. For an account of the 1932 tour, see 4 JoURNAL oF AIR Law 84 (1933). 
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Department Editor Epwarp C. SwEENEY 


AIR MAIL LEGISLATION: EFFECTIVE AND PROPOSED 


“Representative Kelly (Rep. Pa.) declared the bill will create new con- 
fusion in the air mail situation, force cancellation of contracts, and de- 
moralize service to the public.”1 

With this auspicious christening the new air mail bill (S. 3170) passed 
the House of Representatives on May 29, 1934. The bill was passed by 
the Senate on June 5, 1934, and was approved on June 12, 1934. 

It will be remembered that Postmaster General Farley annulled all 
domestic air mail contracts February 19, 1934. This was allegedly the 
result of determination by him that the extant contracts were entered into 
fraudulently and the resulting annullment was ordained pursuant to Sec- 
tion 3950 of the Revised Statutes.2 This latest contribution to air law 
salutes the new deal for aviation by reducing the rate of postage on air 
mail from eight cents for the first ounce plus thirteen cents for each 
additional ounce to six cents for each ounce or fraction thereof.’ 


Duration of Contracts: 


The term of contracts is radically changed from that in force under 
former legislation. The Act of 1930¢—repealed in this bill—provided that 
contracts once let could be extended for a total period of ten years. 

Contracts under the new bill are to be awarded for “initial periods 
of not exceeding one year.”5 After the initial period, if the contractor has 
performed satisfactorily, the contract shall be continued in effect for an 
indefinite period.® 


Public Utility Law—The Interstate Commerce Commission: 


The unlimited life of contracts concept apparently borrowed from the 
indeterminate permits of public utility law? is in company with other fea- 
tures of public utility practice incorporated in the new bill, to-wit: 

The Interstate Commerce Commission becomes an active participant in 
the administration of air law for the first time. Any contract continued 
after the initial period may be terminated by the Commission on sixty 
days’ notice and hearing.® 





1. Washington Times, May 29, 1934. 
2. Act of June 8, 1872, 39 U. S. C. 432. See Investigation of Air Mail 
and Ocean \e Contracts, U. S. Senate, 1934, Volumes 1-6. 
a 
5 ane VII, Title 39, Sec. 465c. 


7. A railway common carriers are hereby required to transport such 
mail matter as may be offered for transportation by the United States in the 
manner, under the conditions, and with the service prescribed by the Post- 
master General and shall be entitled to receive fair and reasonable compensa- 
tion for such egg and for the service connected therewith: Act of 
oe. 28, Pig Be 261, Sec. 5, Sub. 27; 39 Stat. 429; 39 U. S. C. 541. 

8. ec. ¢c). 
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While competitive bidding is retained as an element in awarding con- 
tracts, the Interstate Commerce Commission is required to fix fair and 
reasonable rates of compensation for each route “but not in excess of the 
rates provided for in this act.”10 This mandate is a continuing one and re- 
quires a review of the rates of compensation at least annually. “In de- 
termining what may constitute an unreasonable profit the said Commission 
shall take into consideration all forms of gross income derived from the 
operation of airplanes over the route affected.¥ 

Also if where he deems all bids excessive or if there is but one bid the 
Postmaster General may refer the matter to the Interstate Commerce Com- 
mission and then the Commission has jurisdiction to direct action in the 


premises.12 


Compensation Ceilings: 

Limitations on compensation to contractors contained in Section 3(a) 
are: 

(1) 33%c per airplane mile for loads of mail not exceeding three 


hundred pounds; 

(2) Each contract shall provide a base compensation for transporta- 
tion of three hundred, pounds of mail or fraction thereof plus one-tenth of 
such base rate for each additional one hundred pounds or fraction thereof; 

(3) Computation of average mail load shall be made monthly for the 
purpose of determining said compensation; and 

(4) “In no case shall payment exceed forty cents per airplane mile.’’% 


Assignment: 
Contracts may only be assigned with the consent of the Postmaster 
General.14 


Extensions: 


The Postmaster General may extend a route not to exceed one hun- 
dred miles “and only one such extension shall be granted to any one per- 
son, and the rate of pay for such extension shall not be in excess of the 
contract rate on that route.”15 The total air mail system, including ex- 
tensions, shall not exceed 29,000 miles and air mail transportation shall 
not exceed an annual aggregate of 40,000,000 airplane miles.16 


Existing Contracts: 


Existing contracts may be confirmed by the Postmaster General and he 
is authorized to extend such contracts not exceeding nine months in the 


aggregate.17 
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Application of Railway Mail Provisions: 


The administrative methods and procedure for adjustment of rates pro- 
visions for carriage of mail by railroads, incorporated in Section 523 to 568, 
inclusive, are made applicable to ascertainment of air mail rates.18 

The referred to provisions of the Postal Service Appropriation Act 
provides: for adjustment of compensation by the Postmaster General ;19 fines 
imposed by the Postmaster General for failure or refusal to perform 
service ;29 requirements that all railroad common carriers carry mail ;?1 
determination of just and reasonable rates by the I. C. C.;22 statement 
by the Postmaster General to be filed with the I. C. C. showing a plan 
of service?3 and stating what the Postmaster General believes to be rea- 
sonable compensation ;24 hearings by the I. C. C.;?5 classification for rate- 
making by the I. C. C.;26 orders by the Commission ;27 reexamination ;?8 
use of carriers by the Postmaster General for the return of empty mail 
sacks and other postal equipment ;29 weighing mail;8° fine for refusal of 
carrier to carry mail ;31 additional service and curtailment and discontinuance 
of service ;82 special contracts at higher rates ;33 fines for failure to furnish 
equipment’4 and deductions in compensation for reduction or infrequency of 


service35 


Accounting—Rate Base: 


The Postmaster General may regulate the accounting practices of con- 
tractors86 and the Interstate Commerce Commission is given like powers.8? 


In fixing and determining the fair and reasonable rates of compensation 
for air mail transportation, the Commission shall give consideration to the 
amount of air mail so carried, the facilities supplied by the carrier, and 
its revenue and profits from all sources, and from a consideration of 
these and other material elements, shall fix and establish rates for each 
route which, in connection with the rates fixed by it for all other routes, 
shall be designed to keep the aggregate cost of the transportation of 
air mail on and after July 1, 1938, within the limits of the anticipated 
postal revenue therefrom.3® 


Unfatr Practices: 


Section 7 prohibits, after December 31, 1934, air mail contractors holding 
interest in any other aviation enterprise except that contractors may own 





524. 
539. 
541; and see note 7, supra. 
542. 
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and operate landing fields and appurtenances. Conversely, other aviation 
enterprises are prohibited from holding any interest in air mail contracts. 
Contractors are prohibited from employing any person in a managerial ca- 
pacity who has entered into any unlawful combination to prevent air mail 
bidding. 

The Postmaster General, under this Section, is given power to require 
an affidavit of a contractor stating that said contractor will not combine 
to prevent air mail bidding or, if said contractor pays any officer more than 
$17,500 per annum, an affidavit so stating may be required. 


Claims Against the United States: 

Where formerly existing contracts have been annulled, claims thereon are 
allowed to be prosecuted in the Court of Claims.59 
Stockholders of Bidders: 


All bidders must furnish the Postmaster General with a list of stock- 
holders holding more than 5 per centum of the capital stock of said bidder, 
a financial statement and, in the case of a corporation, the original amount 
paid to the corporation for its stock. The Postmaster General may con- 
sider this information in determining the qualifications of the bidder. 


Equipment: 

The Secretary of Commerce shall specify the speed, load capacity and 
safety features of equipment to be used on each air mail route.‘® 
Safety of Pilots: 

The Secretary of Commerce shall regulate the hours and retirement 
benefits of pilots and mechanics.*1 
National Labor Board: 


All contracts shall be let .on the condition that rates of compensation, 
working conditions and relations of all pilots, mechanics and laborers of 
contractors shall conform to the decisions of the National Labor Board— 
saving to such employees the right of collective bargaining.4? 


Radio: 
The Federal Radio Commission shall give equal facilities to mail and 
passenger planes.*% 


Penalties: 


Penalties are provided for interfering with competitive bidding and 
violation of the Act.*4 








FEDERAL REGULATION 


Aviation Commission: 


The President is authorized to appoint a commission of five members 
(not more than three from any one party) “for the purpose of making an 
immediate study and survey and to report to Congress not later than Feb- 
ruary 1, 1935, its recommendations of a broad policy covering all phases of 
aviation and the relation of the United States thereto. Members appointed 
who are not already in the service of the United States shall receive com- 
pensation of not exceeding the rate of compensation of a Senator or Repre- 
sentative in Congress.’’45 

A secretary is provided for this commission at not to exceed $5,000 
annual salary and $75,000 is appropriated for administrative purposes.*® 


Repeal Provisions: 


. The Act of April 29, 1930 (46 Stat. 259, 260; U. S. C., Supp. 
VII, title 39, Secs. 464, 465-c, 465-d and 465- f) and the ‘sections amended 
thereby are hereby repealed. 47 


Other Bills: 


Many bills seeking a solution of the air mail problem were introduced 
during the 73rd Congress; among those failing of passage probably the 
most prominent was the McCarran Bill, S. 3187. This bill covering 56 
pages provided for a Federal Aviation Commission, the issuance of cer- 
tificates of convenience and necessity, regulation of rates by the Commis- 
sion, valuation of carriers, control of security issues by the Commission, 
prohibition of interlocking directorates, control over labor disputes, and for 
the placing of air mail on all air carriers subject to the Act at rates to be 
fixed by the Commission. This bill was referred to the Committee on Com- 
merce of the Senate, March 20, 1934, and was never reported out. It was 
later submitted by Senator McCarran as an amendment to S. 3170, the Mc- 
Kellar-Black bill (the bill which has finally become law), but this amend- 
ment was rejected by the Senate. 

H. R. 9241, introduced by Mr. Mead in the House of Representatives, 
followed to some extent S. 3170, and formed the basis for compromise 
with the Senate bill—the successful bill. 

S. 3098 introduced by Senators O’Mahoney, McGill, Logan and Erickson 
provided that all air carriers registered under the Air Commerce Act of 1926 
be required to carry air mail, and conferred on the Interstate Commerce 
Commission power to fix rates therefor. This bill was referred to the Post 
Office and Post Roads Committee of the Senate, and was voted down by this 
committee. 

S. 2762, a bill to prohibit free or reduced rate transportation on air lines, 
was referred to the Committee of Interstate Commerce of the Senate, but no 
action thereon was taken during the 73rd Congress. 

Tuomas Hart KENNEDY. 





45. Sec. 20. 
46. Sec. 21. 
47. Sec. 1. 
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REVISED AIR MAIL LAW* 


An Act to revise air-mail laws, and to establish a Commission to make 
a report to Congress recommending an aviation policy. 


Be it enacted—That the Act of April 29, 1930 (46 Stat. 259, 260; U. S. 
C., Supp. VII, title 39, secs. 464, 465c, 465d, and 465f) and the sections 
amended thereby are hereby repealed. 


Sec. 2. (a) Effective July 1, 1934, the rate of postage on air mail shall 

be 6 cents for each ounce or fraction thereof. 
When used in this Act— 

(1) The term “air mail” means mail of any class prepared at the 
rate of postage prescribed in subsection (a) of this section. 

(2) The term “person” includes an individual, partnership, associa- 
tion, or corporation. 

(3) The term “pilot” includes copilot. 


Sec. 3. (a) The Postmaster General is authorized to award contracts 
for the transportation of air mail by airplane between such points as he 
may designate, and for initial periods of not exceeding one year, to the 
lowest responsible bidders tendering sufficient guaranty for faithful per- 
formance in accordance with the terms of the advertisement at fixed rates 
per airplane-mile: Provided, That where the Postmaster General holds 
that a low bidder is not responsible or qualified under this Act, such bidder 
shall have the right to appeal to the Comptroller Generai who shall speedily 
determine the issue, and his decision shall be final: Provided further, 
That the base rate of pay which may be bid and accepted in awarding such 
contracts shall in no case exceed 33% cents per airplane-mile for transport- 
ing a mail load not exceeding three hundred pounds. Payment for transpor- 
tation shall be at the base rate fixed in the contract for the first three hun- 
dred pounds of mail or fraction thereof plus one-tenth of such base rate for 
each additional one hundred pounds of mail or fraction thereof, computed at 
the end of each calendar month on the basis of the average mail load 
carried per mile over the route during such month, except that in no case 
shall payment exceed 40 cents per airplane-mile. 

(b) No contract or interest therein shall be sold, assigned, or trans- 
ferred by the person to whom such contract is awarded, to any other person 
without the approval of the Postmaster General; and upon any such transfer 
without such approval, the original contract, as well as such transfer, shall 
at the option of the Postmaster General become null and void. 

(c) If, in the opinion of the Postmaster General, the public interest 
requires it, he may grant an extension of any route, for a distance not in 
excess of one hundred miles, and only one such extension shall be granted 
to any one person, and the rate of pay for such extension shall not be in 
excess of the contract rate on that route. 

(d) The Postmaster General may designate certain routes as primary 
and secondary routes and shall include at least four transcontinental routes 
and the eastern and western coastal routes among primary routes. The 
character of the designation of such routes shall be published in the ad- 
vertisements for bids, which bids may be asked for in whole or in part of 
such routes. 

(e) If on any route only one bid is received, or if the bids received 
appear to the Postmaster General to be excessive, he shall either reject them 
or submit the same to the Interstate Commerce Commission for its direction 
in the premises before awarding the contract. 

(f{) The Postmaster General shall not award contracts for air-mail 
routes or extend such routes in excess of an aggregate of twenty-nine thou- 
sand miles, and shall not establish schedules for air-mail transportation on 
such routes and extensions in excess of an annual aggregate of forty million 
airplane-miles. 
am A game Act No. 308, 73d Congress, 2d Session (S. 3170), approved June 
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(g) Authority is hereby conferred upon the Postmaster General to 
provide and pay for the carriage of mail by air in conformity with the 
terms of any contract let by him prior to the passage of this Act, or which 
may be let pursuant to a call for competitive bids therefor issued prior to 
the passage of this Act, and to extend any such contract for an additional 
period or periods not exceeding nine months in the aggregate at a rate of 
compensation not exceeding that established by this Act nor that provided 
for in the original contract: Provided, That no such contract may be so 
extended unless the contractor shall agree in writing to comply with all the 
provisions of this Act during the extended period of the contract. 


Sec. 4. The Postmaster General shall cause advertisements of air- 
mail routes to be conspicuously posted at each such post office that is a 
terminus of the route named in such advertisement, for at least twenty days, 
and a notice thereof shall be published at least once a week for two con- 
secutive weeks in some daily newspaper of general circulation published in 
- Ag that are the termini for the route before the time of the opening 
of bids. 


Sec. 5. After the bids are opened, the Postmaster General may grant 
to a successful bidder a period of not more than thirty days from the date 
of award of the contract to take the steps necessary to qualify for mail 
services under the terms of this Act: Provided, That, at the time of the 
award, the successful bidder executes an adequate bond with sufficient surety 
guaranteeing and assuring that, within such period, said bidder will fully 
qualify under the Act faithfully to execute and to carry out the terms of 
the contract: Provided further, That, if there is a failure so to qualify, 
the amount designated in the bond will be forfeited and paid to the United 
States of America. 


Sec. 6. (a) The Interstate Commerce Commission is hereby em- 
powered and directed, after notice and hearing, to fix and determine by 
order, aS soon as practicable and from time to time, the fair and reason- 
able rates of compensation for the transportation of air mail by airplane 
and the service connected therewith over each air-mail route, but not in 
excess of the rates provided for in this Act, prescribing the method or 
methods by weight or space, or both, or otherwise, for ascertaining such 
rates of compensation, and to publish the same, which shall continue in 
force until changed by the said Commission after due notice and hearing. 

(b) The Interstate Commerce Commission is hereby directed, at least 
once in every calendar year from the date of letting of any contract, to 
review the rates of compensation being paid to the holder of such contract, 
in order to be assured that no unreasonable profit is resulting or accruing 
therefrom. In determining what may constitute an unreasonable profit, the 
said Commission shall take into consideration all forms of gross income de- 
rived from the operation of airplanes over the route affected. 

(c) Any contract which may hereafter be let or extended pursuant to 
the provisions of this Act, and which has been satisfactorily performed by 
the contractor during its initial or extended period, shall thereafter be 
continued in effect for an indefinite period, subject to any reduction in the 
rate of payment therefor, and such additional conditions and terms, as the 
said Commission may prescribe, which shall be consistent with the re- 
quirements of this Act; but any contract so continued in effect may be 
terminated by the said Commission upon sixty days’ notice, upon such 
hearing and notice thereof to interested parties as the Commission may 
determine to be reasonable; and may also be terminated by the contractor 
at its option upon sixty days’ notice. On the termination of any air-mail 
contract, in accordance with any of the provisions of this Act, the Post- 
master General may let a new contract for air-mail service over the route 
affected, as authorized in this Act. 

(d) All provisions of section 5 of the Act of July 28, 1916 (39 Stet. 
412; U. S. C., title 39, secs. 523 to 568, inclusive), relating to the adminis- 
trative methods and procedure for the adjustment of rates for carriage of 
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mail by railroads shall be applicable to the ascertainment of rates for the 
transportation of air mail by airplane under this Act so far as consistent 
with the provisions of this Act. For the purposes of this section the said 
Commission shall also have the same powers as the Postmaster General is 
authorized to exercise under section 10 of this Act with respect to the 
keeping, examination, and auditing of books, records, and accounts of air- 
mail contractors, and it is authorized to employ special agents or examiners 
to conduct such examinations or audit, who shall have power to admin- 
ister oaths, examine witnesses, and receive evidence. 

(e) In fixing and determining the fair and reasonable rates of com- 
pensation for air-mail transportation, the Commission shall give considera- 
tion to the amount of air mail so carried, the facilities supplied by the 
carrier, and its revenue and profits from all sources, and from a considera- 
tion of these and other material elements, shall fix and establish rates 
for each route which, in connection with the rates fixed by it for all other 
routes, shall be designed to keep the aggregate cost of the transportation 
of air mail on and after July 1, 1938, within the limits of the anticipated 
postal revenue therefrom. 


Sec. 7. (a) After December 31, 1934, it shall be unlawful for any 
person holding an air-mail contract to buy, acquire, hold, own, or control, 
directly or indirectly, any shares of stock or other interest in any other 
partnership, association, or corporation engaged directly or indirectly in any 
phase of the aviation industry, whether so engaged through air transporta- 
tion of passengers, express, or mail, through the holding of an air-mail 
contract, or through the manufacture or sale of airplanes, airplane parts, 
or other materials or accessories generally used in air transportation, and 
regardless of whether such buying, acquisition, holding, ownership, or con- 
trol is done directly, or is accomplished indirectly, through an agent, sub- 
sidiary, associate, affiliate, or by any other device whatsoever: Provided, 
That the prohibitions herein contained shall not extend to interests in land- 
ing fields, hangars, or other ground facilities necessarily incidental to the 
performance of the transportation service of such air-mail contractor, nor 
to shares of stock in corporations whose principal business is the main- 
tenance or operation of such landing fields, hangars, or other ground facili- 
ties. 

(b) After December 31, 1934, it shall be unlawful (1) for any partner- 
ship, association, or corporation, the principal business of which, in purpose 
or in fact, is the holding of stock in other corporations, or (2) for any part- 
nership, association, or corporation engaged directly or indirectly in any 
phase of the aviation industry, as specified in subsection (a) of this sec- 
tion, to buy, acquire, hold, own, or control, directly or indirectly, either as 
specified in such subsection (a) or otherwise, any shares of stock or other 
interests in any other partnership, association, or corporation which holds 
an air-mail contract. 

(c) No person shall be qualified to enter upon the performance of an 
air-mail contract, or thereafter to hold an air-mail contract, if at or after 
the time specified for the commencement of mail transportation under such 
contract, such person is (or, if a partnership, association, or corporation, 
has and retains a member, officer, or director that is) a member, officer, 
director, or stockholder in any other partnership, association, or corpora- 
tion, whose principal business, in purpose or in fact, is the holding of 
stock in other corporations, or which is engaged in any phase of the avia- 
tion industry, as specified in subsection (a) of this section. 

(d) No person shall be qualified to enter upon the performance of, or 
thereafter to hold an air-mail contract, (1) if at or after the time specified 
for the commencement of mail transportation under such contract, such 
person is (or, if a partnership, association, or corporation, has a member, 
officer, or director, or an employee performing general managerial duties, 
that is) an individual who has theretofore entered into any unlawful com- 
bination to prevent the making of any bids for carrying the mails: Pro- 
vided, That whenever required by the Postmaster General the bidder shall 
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submit an affidavit executed by the bidder, or by such of its officers, di- 
rectors, or general managerial employees as the Postmaster General may 
designate, sworn to before any officer authorized and empowered to admin- 
ister oaths, stating in such affidavit that the affiant has not entered nor pro- 
posed to enter into any combination to prevent the making of any bid for 
carrying the mails, nor made any agreement, or given or performed, or 
promised to give or perform, any consideration whatever to induce any 
other person to bid or not to bid for any mail contract, or (2) if it pays 
any officer, director, or regular employee compensation in any form, whether 
as salary, bonus, commission, or otherwise, at a rate exceeding $17, 500 per 
year for full time. 


Sec. 8. Any company alleging to hold a claim against the Government 
on account of any air-mail contract that may have heretofore been annulled, 
may prosecute such claim as it may have against the United States for the 
cancellation of such contract in the Court of Claims of the United States, 
provided that such suit be brought within one year from the date of the 
passage of this Act; and any person not ineligible under the terms of this 
Act who qualifies under the other requirements of this Act, shall be eligible 
to contract for carrying air mail, notwithstanding the provisions of Sec- 
tion 3950 of the Revised Statutes (Act of June 8, 1872). 


Sec. 9. Each person desiring to bid on an air-mail contract shall be 
required to furnish in its bid a list of all the stockholders holding more 
than 5 per centum of its entire capital stock, and of its directors, and a 
statement covering the financial set-up, including a list of assets and lia- 
bilities; and in the case of a corporation, the original amount paid to such 
corporation for its stock, and whether paid in cash, and if not paid in cash, 
a statement for what such stock was issued. Such information and the 
financial responsibility of such bidder, as well as the bond offered, may be 
taken into consideration by the Postmaster General in determining the 
qualifications of the bidder. 


Sec. 10. All persons holding air-mail contracts shall be required to 
keep their books, records, and accounts under such regulations as may be 
promulgated by ‘the Postmaster General, and he is hereby authorized to 
examine and audit the books, records, and accounts of such contractors and 
to require a full financial report under such regulations as he may prescribe. 


Sec. 11. Before the establishment and maintenance of an air-mail route 
the Postmaster General shall notify the Secretary of Commerce, who there- 
upon shall certify to the Postmaster General the character of equipment to 
be employed and maintained on each air-mail route. In making this de- 
termination the Secretary of Commerce, in his specifications furnished to 
the Postmaster General, shall determine only the speed, load capacity, and 
safety features and safety devices on airplanes to be used on the route, 
which said specifications shall be included in the advertisement for bids. 


Sec. 12. The Secretary of Commerce is authorized and directed to pre- 
scribe the maximum flying hours of pilots on air-mail lines, and safe opera- 
tion methods on such lines, and is further authorized to approve agree- 
ments between air-mail operating companies and their pilots and mechanics 
for retirement benefits to such pilots and mechanics. The Secretary of 
Commerce is authorized to prescribe all necessary regulations to carry out 
the provisions of this section and section 11 of this Act. 


Ske 13: It shall be a condition upon the awarding or extending and 
the holding of any air-mail contract that the rate of compensation and the 
working conditions and relations for all pilots, mechanics, and laborers em- 
ployed by the holder of such contract shall conform to decisions of the 
National Labor Board. This section shall not be construed as restricting 
the right of collective bargaining on the part of any such employees. 
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Sec. 14. The Federal Radio Commission shall give equal facilities in 
the allocation of radio frequencies in the aeronautical band to those air- 
planes carrying mail and/or passengers during the time the contract is in 
effect. 


Sec. 15. After October 1, 1934, no air-mail contractor shall hold more 
than three contracts for carrying air mail, and in case of the contractor of 
any primary route, no contract for any other primary route shall be 
awarded to or extended for such contractor. It shall be unlawful for air- 
mail contractors, competing in parallel routes, to merge or to enter into 
any agreement, express or implied, which may result in common control or 
ownership. 


Sec. 16. The Postmaster General may provide service to Canada within 
one hundred and fifty miles of the international boundary line, over do- 
mestic routes which are now or may hereafter be established and may 
authorize the carrying of either foreign or domestic mail, or both, to and 
from any points on such routes and make payment for services over such 
routes out of the appropriation for the domestic Air Mail Service: Pro- 
vided, That this section shall not be construed as repealing the authority 
given by the Act of March 2, 1929 (U. S. C., Supp. VII, title 39, sec. 465a). 


Sec. 17. The Postmaster General may cause any contract to be can- 
celed for willful disregard of or willful failure by the contractor to comply 
with the terms of its contract or the provisions of law herein contained 
and for any conspiracy or acts designed to defraud the United States with 
respect to such contracts. This provision is cumulative to other remedies 
now provided by law. 


Sec. 18. Whoever shall enter into any combination, understanding, 
agreement, or arrangement to prevent the making of any bid for any con- 
tract under this Act, to induce any other person not to bid for any such con- 
tract, or to deprive the United States Government in any way of the bene- 
fit of full and free competition in the awarding of any such contract, shall, 
upon conviction thereof be fined not more than $10,000 or imprisoned for 
not more than five years, or both. 


Sec. 19. If any person shall willfully or knowingly violate any pro- 
vision of this Act, his contract, if one shall have been awarded to him, 
shall be forfeited, and such person shall upon conviction be punished by a 
fine of not more than $10,000 or be imprisoned for not more than five years. 


Sec. 20. The President is hereby authorized to appoint a Commission 
composed of five members to be appointed by him, not more than three 
members to be appointed from any one political party, for the purpose of 
making an immediate study and survey, and to report to Congress not later 
than February 1, 1935, its recommendations of a broad policy covering all 
phases of aviation and the relation of the United States thereto. Members 
appointed who are not already in the service of the United States shall re- 
ceive compensation of not exceeding the rate of compensation of a Senator 
or Representative in Congress. 


Sec. 21. Such Commission shall organize by electing one of its members 
as chairman, and it shall appoint a secretary whose salary shall not exceed 
the rate of $5,000 per annum. Said Commission shall have the power to 
pay actual expenses of members of the Commission in the performance of 
their duties, to employ counsel, experts, and clerks, to subpoena witnesses, to 
require the production by witnesses of papers and documents pertaining to 
such matters as are within the jurisdiction of the Commission, to admin- 
ister oaths, and to take testimony, and for such purpose there is hereby 
authorized to be appropriated the sum of $75,000. 
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CENTURY OF PROGRESS AIR TRAFFIC CONTROL* 
Invitation and Notification: 


You are again cordially invited to fly to Chicago this summer to visit A 
Century of Progress Exposition, May 26 to November 1, 1934. 

In addition to the magnificent Exposition of 1933, there will be many 
new national and international exhibits. These exhibits are as unparalleled 
as the Exposition of 1933 and are of vital importance to the educational 
and recreational welfare of you and your many friends. 

All airport operators in the Greater Chicago Area have made special 
provisions to provide visiting airmen maximum accommodations and en- 
joyment. 

To safeguard air operators and the public, the United States Depart- 
ment of Commerce, the Illinois Aeronautics Commission, and the Chicago 
Aero Commission, have promulgated Special Air Traffic Rules covering a 
restricted area for the period of the Exposition. 

The restricted area comprises that section of the Chicago District 
bounded by 47th Street on the South (landmarks—tall buildings curve of 
lake just North of Jackson Park, Union Stock Yards); Halsted Street 
on the West (landmarks—Union Stock Yards, Island in North Branch 
Chicago River, West of Oak Street Beach); Chicago Avenue (800 N.) on 
the North (landmarks—Island on West, breakwater North of Navy Pier) ; 
and a line running North and South two miles East of the shoreline where 
it intersects Chicago Avenue and South 47th Street when projected out 
over the lake, on the East. 

Through the courtesy of Honorable Edward J. Hughes, Secretary of 
State, we are enclosing an official map of Illinois, with a special insert of 
the Greater Chicago Area, showing airports and roads, for your con- 
venience and reference. 


Rurus C. Dawes, 
President, A Century of Progress 


L. P. Bonrory, Chairman, Merritt C. Meics, Chairman, 
Illinois Aeronautics Commission Chicago Aero Commission 
; GreorceE W. VEst, 
Etwoop B. Cores, Secretary, Supervising Aeronautical Inspector 
Illinois Aeronautics Commission U. S. Department of Commerce 


Special Air Traffic Rules (May 4, 1934): 


Pursuant to Section (3)(e) of the Air Commerce Act of 1926, the fol- 
lowing Special Air Traffic Rules are promulgated in connection with The 
Century of Progress Exposition at Chicago, Illinois: 


For the period beginning May 26, 1934, and extending through Novem- 
ber 1, 1934, aircraft shall not be operated at any altitude whatsoever over 
that section of the Chicago district bounded by 47th Street on the South 
(landmarks—tall buildings, curve of Lake just north of Jackson Park, 
Union Stock Yards); Halsted Street on the West (landmarks—Union Stock 
Yards, Island in North Branch, Chicago River, West of Oak Street Beach) ; 


*Furnished through the courtesy of Mr. George W. Vest, Supervising Aero- 
nautical Inspector, Aeronautics Branch, Department of Commerce. 
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Chicago Avenue (800 N.) on the North (landmarks—Island on West, 
breakwater north of Navy Pier); and a line running north and south two 
miles east of the shoreline where it intersects Chicago Avenue and South 
47th Street when projected out over the Lake, on the East. 

Authorization for specific operations over the prohibited area may be 
granted by the Secretary of Commerce where the circumstances justify. 
Application for such authorization shall be made directly to Supervising 
Aeronautical Inspector, George W. Vest, 6200 South Cicero Avenue, Chi- 
cago, Illinois. 


E. Y. MitcHeEtt, 
Assistant Secretary of Commerce. 


Waiver: 


Pursuant to the request set forth in your letter, and/or application of 

, a waiver of the Special Air Traffic Rules, “A 

Century of Progress Exposition,” Chicago, Illinois, 1934, is hereby granted 

the above-named party (or parties) for the following described operation, 

subject to the following conditions and restrictions, to take place within 

the restricted area, but in no case directly over “A Century of Progress 
Exposition.” All waivers granted prior to this date are hereby revoked. 


License Number of Aircraft— 
Class of Operation— 
Period of Waiver— 


This waiver of the Special Air Traffic Rules “A Century of Progress 
Exposition,” Chicago, Illinois, permits flying within the prohibited area, ex- 
cept directly over the exposition grounds, and is subject to the conditions 
and restrictions that all aircraft operating within the prohibited area shall 
stand by during Army and Navy maneuvers, balloon ascensions, receptions 
and other events or maneuvers which may be announced from time to 
time during the period of the prohibited area. All parties operating on 
waivers shall maintain local address for purposes of notices relative to 
special events. 

This waiver presupposes strict observance of all other requirements ‘of 
the Air Commerce Regulations, including the air traffic rules. This waiver 
is valid only provided there is no local objection by municipal or state 
authorities or property owners to the type of flying involved. 

This waiver does not constitute authority to fly below the minimum 
altitude over property whose owners have not granted such permission, but 
only constitutes an exemption from prosecution by the Department of 
Commerce for what would otherwise be a violation of the regulations relative 
to the Special Air Traffic Rules of “A Century of Progress Exposition,” 
Chicago, Illinois. 

Furthermore, this waiver may be revoked by any Department of Com- 
merce Inspector for any violation of the Air Commerce Regulations, the 
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Special Air Traffic Rules “A Century of Progress Exposition,” of the 
terms of this. waiver. 
J. Carrott Cone, 
Assistant Director of Aeronautics, 
(Air Regulation) 


Grorce W. VEst, 

Supervising Aeronautical Inspector. 
cc to Century of Progress. 
cc to Illinois Aeronautics Commission. 


FEDERAL APPROVAL OF AIRCRAFT ALTERATIONS AND 
REPAIRS FACILITATED BY NEW METHODS 


The Aeronautics Branch of the Department of Commerce has recently 
placed in effect new and more direct methods of approving alterations and 
repairs to licensed aircraft. 

These new methods have been adopted for the purpose of eliminating 
involved procedure and consequent inconvenience and expense to manufactur- 
ers and repair agencies. They are in direct line with a desire to remove, 
where possible, and without jeopardizing safety, any regulations or policies 
which may stand in the way of reduced aviation costs, or which may other- 
wise unnecessarily hamper the industry. 

Col. J. Carroll Cone, Assistant Director of Aeronautics in charge of 
air regulation, and his staff worked out the new methods of approving 
alterations and repairs. Minor alterations and repairs which are made in 
accordance with accepted practice and which, in the opinion of the Com- 
merce Department’s aeronautical inspectors are unquestionably safe and 
satisfactory, may be approved by the inspector. Heretofore, it has been 
necessary to submit detailed drawings and technical data to the Aeronautics 
Branch in Washington before repairs or changes could be approved and the 
aircraft returned to service. -A repair agency now will need only to send 
to the Aeronautics Branch, for record purposes, information to show that 
proper repair specifications were followed. 

In order to facilitate this policy and insure that there will be no cause 
for misunderstanding on the part either of inspectors or repair agencies, a 
bulletin is being prepared which will include as many drawings as possible 
showing in exact detail the most common types of repairs. Repairs of a 
type not specifically covered in this bulletin may be referred to the Aero- 
nautics Branch for final decision if it is thought necessary by the inspector. 

Deviations from approved types certificate drawings and specifications 
which do not affect the primary structure may also be approved at the fac- 
tory by a Department inspector if he is satisfied that the airplane, as 
changed, is entirely airworthy. Drawings showing these changes then will 
be forwarded to the Aeronautics Branch to be placed on record. 

A further change has been made in procedure concerning static tests. A 
manufacturer now may communicate directly with the supervising inspector 
of the district in which his factory is located and have an inspector sent 
out to witness the tests. Formerly, it was necessary for the manufacturer 
to make this request to the Aeronautics Branch in Washington which then 
instructed the supervising inspector to send a witness to the scene of the 
tests. 
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AIRPORT CONSTRUCTION PROGRESS 


Construction work is under way at 808 airports and landing fields which 
are being established or improved under the program undertaken last De- 
cember by the Department of Commerce and the Civil Works Administra- 
tion. About 1,400 additional proposed sites have been approved, and local 
administrators have been given authority to proceed with them as rapidly 
as possible. 

Although the Civil Works program is being brought to a conclusion, 
airport work will continue under the sponsorship of individual states as a 
part of the Federal government’s decentralized work relief plan. 

About 60 per cent of the projects now under way are new fields, and 
many of those which are classed as improvements of existing airports 
apply to landing facilities which had been abandoned and were not suitable 
for use by airmen. The 808 now under construction include 391 at cities 
of 5,000 or more population and 417 at communities of less than 5,000 

Additional projects scheduled for development are classified in two 
groups. The first group consists of 662 airport sites which are either leased 
or owned by cities and which are especially desirable for aeronautics in 
general as units in a nation-wide network of airports. These fields will be 
given preference. They include 201 at cities of 5,000 or more and 461 at 
municipalities of less than 5,000. The other group consists of 803 sites 
which have been examined by airport engineers working with the Commerce 
Department’s state airport advisers, and found to be worth while projects. 

An auxiliary to the airport development program is air marking of roof 
tops for guidance of airmen in flight. The name of a town is painted on a 
prominent roof in large letters, easily read by airmen in flight, and is ac- 
companied by an arrow pointing to the airport. Between 8,000 and 10,000 
towns will have been so marked by May 1. 

The number of airports at which construction or improvements were 
recently in progress in each state is given in the following: 
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RELATION OF VIOLATIONS OF AIR COMMERCE 
REGULATIONS TO AIRCRAFT ACCIDENTS 


During the last half of 1933 there were 277 flights in which the Air 
Commerce Regulations were violated and in 104 of these flights the aircraft 
met with accidents. 

A total of 383 violations occurred during the 277 flights which were 
divided as follows: Acrobatics, 102; low flying, 64; licensed aircraft flown 
by unlicensed pilots, 34; flying without position lights, 23; dual controls 
connected during passenger flights, 20; numbers not properly assigned, 16; 
and miscellaneous, 124. The miscellaneous violations involved conduct con- 
trary to public safety, flying unlicensed planes in interstate commerce, 
trafic violations at airports, students violating terms of permits, non- 
commercial pilots carrying passengers for hire, and overloading. 

There also were 37 nonflight violations which included infractions not 
immediately connected with flights such as failure to submit reports required 
by the Air Commerce Regulations and altering licenses. 
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AVIATION ARRANGEMENTS BETWEEN THE UNITED STATES 
AND DENMARK* 


By three exchanges of notes between the American Minister at Copen- 
hagen and the Minister for Foreign Affairs of Denmark, the United States 
and Denmark have entered into three aviation arrangements relating to (1) 
the operation of civil aircraft of the one country in territory of the other 
country; (2) the issuance by each country of licenses to the nationals 
of the other country authorizing them to pilot civil aircraft; and (3) the 
acceptance by each country of certificates of airworthiness of aircraft 
exported from the other country as merchandise. The note of the Amer- 
ican Minister communicating the text of the arrangement in regard to the 
operation of civil aircraft, as agreed upon in the negotiations, is dated 
March 12, 1934, and the one containing the text of the arrangement re- 
garding certificates of airworthiness for exported aircraft bears the same 
date. The note in regard to pilot licenses is dated March 14, 1934. The 
reply of the Minister for Foreign Affairs to each of the three notes is 
dated March 24, 1934. All three arrangements will, in accordance with 
the terms of the notes exchanged, become effective on April 16, 1934. 

The United States now has bilateral arrangements! relating to the op- 
eration of civil aircraft with Canada, Colombia, Italy, Germany, the Union 
of South Africa, Sweden, Norway and Denmark. 

Agreements providing for the issuance by each country of licenses to 
nationals of the other country authorizing them to pilot civil aircraft have 
been concluded by the United States with the Union of South Africa, Swe- 
den, Norway, and Denmark. Provisions for the issuance of pilot licenses 
are included in the agreements relating to the operation of civil aircraft 
concluded by the United States with Canada and Italy. 

Agreements providing for the acceptance by each country of certificates 
of airworthiness for aircraft exported from the other country have been 
concluded by the United States with Belgium, Germany, the Union of 
South Africa, Sweden, Norway and Denmark. Provisions for the ac- 
ceptance of such certificates are contained in the agreements in regard to 
the operation of civil aircraft concluded by the United States with Canada 
and Italy. 





*Furnished through the courtesy of Mr. Stephen Latchford, Technical As- 
sistant, Treaty Division, Department of State, Washington, D. C. 

1. For announcement and texts of the earlier agreements, see the fol- 
lowing references: (1) U. S. and Union of South Africa, 3 JouRNAL oF AIR 
Law 290; 5 youenes = Air Law 142, 316; (2) U. S. and Italy, 3 JouRNAL OF 
Air Law 109; Jou and Germany, 3 JOURNAL oF AIR Law 648; (4) U. 
and Belgtum, MEF, oF AiR Law 101; (5) U. S. and The Netherlands, 
257, 421; U. S. and Norway, 5 JoURNAL oF AiR LAw 134; and (7) U. S 
and + 5 JOURNAL OF AIR Law 140. 
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(1) Reciprocal Air Navigation Arrangement Between the United States 
of America and Denmark Governing the Operation of Civil Aircraft 
of the One Country in the Other Country, Entered into by 
an Exchange of Notes Between the American Minister 
at Copenhagen and the Minister of Foreign Affairs 
of Denmark, Completed on March 24, 1934. 


(The Arrangement will become effective on April 16, 1934) 


Art. 1. Pending the cenclusion of a convention between the United 
States of America and Denmark on the subject of air navigation, the opera- 
tion of civil aircraft of the one country in the other country shall be gov- 
erned by the following provisions. 


Art. 2. The present arrangement shall apply to the United States of 
America and Denmark, and likewise, subject to the provisions of the second 
paragraph of Article 6, the following possessions, territories or colonies 
over which they respectively exercise jurisdiction, including territorial 
waters: 

(a) Alaska, Puerto Rico, Virgin Islands of the United States, and Amer- 

ican Samoa. 

(b) Greenland. 


Art. 3. The term aircraft with reference to one or the other Party to 
this arrangement shall be understood to mean civil aircraft, including state 
aircraft used exclusively for commercial purposes, duly registered in the 
territory of such Party. 


Art. 4. Each of the parties undertakes to grant liberty of passage above 
its territory in time of peace to the aircraft of the other party, provided that 
the conditions set forth in the present arrangement are observed. 

It is, however, agreed that the establishment and operation of regular 
air routes by an air transport company of one of the parties within the 
territory of the other party or across the said territory, with or without 
intermediary landing, shall be subject to the prior consent of the other party 
given on the principle of reciprocity and at the request of the party whose 
nationality the air transport company possesses. 

Each party to the arrangement agrees that its consent for operation 
over its territory by air transport companies of the other party may not be 
refused on unreasonable or arbitrary grounds. The consent may be made 
subject to special regulations relating to aerial safety and public order. 

The parties to this arrangement agree that the period in which pilots 
may, while holding valid pilot licenses issued or rendered valid by either 
country, operate registered aircraft of that country in the other country for 
non-industrial or non-commercial purposes shall be limited to a period not 
exceeding six months from the time of entry for the purpose of operating 
aircraft, unless prior to the expiration of this period the pilots obtain from 
the government of the country in which they are operating, pilot licenses 
authorizing them to operate aircraft for non-industrial or non-commercial 
purposes. 


Art. 5. The aircraft of each of the Parties to this arrangement, their 
crews and passengers, shall while within the territory of the other Party, 
be subject to the general legislation in force in that territory as well as the 
regulations in force therein relating to air traffic in general, to the trans- 
port of passengers and goods and to public safety and order insofar as 
these regulations apply to all foreign aircraft, their crews and passengers. 

Each of the Parties to this arrangement shall permit the import or 
export of all merchandise which may be legally imported or exported and 
also the carriage of passengers, subject to any customs, immigration and 
quarantine restrictions, into or from their respective territories in the air- 
craft of the other Party, and such aircraft, their passengers and cargoes, 
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shall enjoy the same privileges as and shall not be subjected to any other 
or higher duties or charges than those which the aircraft of the country, 
imposing such duties or charges, engaged in international commerce, and their 
cargoes and passengers, or the aircraft of any foreign country likewise en- 
gaged, and their cargoes and passengers, enjoy or are subjected to. 

Each of the Parties to this arrangement may reserve to its own aircraft 
air commerce between any two points neither of which is in a foreign country. 
Nevertheless the aircraft of either Party may proceed from any aerodrome in 
the territory of the other Party which they are entitled to use to any other 
such aerodrome either for the purpose of landing the whole or part of their 
cargoes or passengers or of taking on board the whole or part of their cargoes 
or passengers provided that such cargoes are covered by through bills of lad- 
ing and such passengers hold through tickets, issued respectively for a 
journey whose starting place and destination both are not points between 
which air commerce has been duly so reserved, and such aircraft, while 
proceeding as aforesaid, from one aerodrome to another shall, notwith- 
standing that such aerodromes are points between which air commerce has 
been duly reserved, enjoy all the privileges of this arrangement. 


Art. 6. Each of the Parties to this arrangement shall have the right 
to prohibit air traffic over certain areas of its territory, provided that no 
distinction in this matter is made between its aircraft engaged in interna- 
tional commerce and the aircraft of the other Party likewise engaged. The 
areas above which air traffic is thus prohibited by either Party must be 
notified to the other Party. 

Each of the Parties may make the right to engage in air traffic over 
any of its possessions, territories or colonies, specified in sub-paragraphs (a) 
or (b) of Article 2, dependent upon the granting of a special permit and 
upon the fulfillment of special conditions and rules, provided that, subject 
to the right to reserve to national aircraft air commerce as described in 
the third paragraph of Article 5, no distinction in this matter is made be- 
tween aircraft registered in its territory and aircraft registered in territory 
of the other Party. Each Party shall notify the other Party of its pos- 
session, territory or colony over which air traffic will not be permitted with- 
out a special permit. 

Each of the Parties reserves the right under exceptional circumstances 
in time of peace and with immediate effect temporarily to limit or prohibit 
air traffic above its territory on condition that in this respect no distinction 
1s made between the aircraft of the other Party and the aircraft of any 
foreign country. 


Art. 7. Any aircraft which finds itself over a prohibited area referred 
to in the first paragraph of Article 6 shall, as soon as it is aware of the 
fact, give the signal of distress prescribed in the Rules of the Air in force 
in the territory flown over and shall land as soon as possible at an aero- 
drome situated in such territory outside of but as near as possible to such 
prohibited area. 


Art. 8. All aircraft shall carry clear and visible nationality and reg- 
istration marks whereby they may be recognized during flight. In addi- 
tion, they must bear the name and address of the owner. 

All aircraft shall be provided with certificates of registration and of 
airworthiness and with all the other documents prescribed for air traffic 
in the territory in which they are registered. 

The members of the crew who perform, in an aircraft, duties for which 
a special permit is required in the territory in which such aircraft is regis- 
tered, shall be provided with all documents and in particular with the cer- 
tificates and licenses prescribed by the regulations in force in such territory. 

The other memibers of the crew shall carry documents showing their 
duties in the aircraft, their profession, identity and nationality. 

The certificates of airworthiness, certificates of competency and licenses 
issued or rendered valid by one of the Parties to this arrangement in re- 
spect of an aircraft registered in its territory or of the crew of such air- 
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craft shall have the same validity in the territory of the other Party as the 
corresponding documents issued or rendered valid by the latter. 

Each of the Parties reserves the right for the purpose of flight within 
its own territory to refuse to recognize certificates of competency and 
licenses issued to nationals of that Party by the other Party. 


Art. 9. Aircraft of either of the Parties to this arrangement may 
carry wireless apparatus in the territory of the other Party only if a 
license to install and work such apparatus shall have been issued by the 
competent authorities of the Party in whose territory the aircraft is reg- 
istered. The use of such apparatus shall be in accordance with the regula- 
tions on the subject issued by the competent authorities of the territory 
within whose air space the aircraft is navigating. 

Such apparatus shall be used only by such members of the crew as are 
provided with a special license for the purpose issued by the Government 
of the territory in which the aircraft is registered. 

The Parties to this arrangement reserve respectively the right, for 
reasons of safety, to issue regulations relative to the obligatory equipment 
of aircraft with wireless apparatus. 


Art. 10. No arms of war, explosives of war, or munitions of war shall 
be carried by aircraft of either Party above the territory of the other Party 
or by the crew or passengers, except by permission of the competent authori- 
ties of the territory within whose air space the aircraft is navigating. 


Art. 11. Upon the departure or landing of any aircraft each Party 
may within its own territory and through its competent authorities search 
the aircraft of the other Party and examine the certificates and other docu- 
ments prescribed. 


Art. 12. Aerodromes open to public air traffic in the territory of one 
of the Parties to this arrangement shall in so far as they are under the 
control of the Party in whose territory they are situated be open to all 
aircraft of the other Party, which shall also be entitled to the assistance 
of the meteorological services, the wireless services, the lighting services, 
and the day and night signalling services, in so far as the several classes 
of services are under control of the Party in whose territory they respec- 
tively are rendered. Any scale of charges made, namely, landing, accom- 
modation or other charge, with respect to the aircraft of each Party in the 
territory of the other Party, shall in so far as such charges are under the 
control of the Party in whose territory they are made be the same for the 
aircraft of both Parties. 


Art. 13. All aircraft entering or leaving the territory of either of the 
Parties to this arrangement shall land at or depart from an aerodrome open 
to public air traffic and classed as a customs aerodrome at which facilities 
exist for enforcement of immigration regulations and clearance of air- 
craft, and no intermediary landing shall be effected between the frontier 
and the aerodrome. In special cases the competent authorities may allow 
aircraft to land at or depart from other aerodromes, at which customs, 
immigration and clearance facilities have been arranged. The prohibition 
of any intermediary landing applies also in such cases. 

In the event of a forced landing outside the aercdromes, referred to 
in the first paragraph of this article, the pilot of the aircraft, its crew and 
the passengers shall conform to the customs and immigration regulations 
in force in the territory in which the landing has been made. 

Aircraft of each Party to this arrangement are accorded the right to 
enter the territory of the other Party subject to compliance with quarantine 
regulations in force therein. 

The Parties to this arrangement shall exchange lists of the aerodromes 
in their territories designated by them as ports of entry and departure. 


Art. 14. Each of the Parties to this arrangement reserves the right 
to require that all aircraft crossing the frontiers of its territory shall do so 
between certain points. Subject to the notification of any such requirements 
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by one Party to the other Party, and to the right to prohibit air traffic 
over certain areas as stipulated in Article 6 the frontiers of the territories 
of the Parties to this arrangement may be crossed at any point. 


_ Art. 15. As ballast, only fine sand or water may be dropped from an 
aircraft. 

Art. 16. No article or substance, other than ballast, may be unloaded 
or otherwise discharged in the course of flight unless special permission 
for such purpose shall have been given by the authorities of the territory 
in which such unloading or discharge takes place. 

Art. 17. Whenever questions of nationality arise in carrying out the 
present arrangement, it is agreed that every aircraft shall be deemed to 
possess the nationality of the Party in whose territory it is duly registered. 

Art. 18. The Parties to this arrangement shall communicate to each 
other the regulations relative to air traffic in force in their respective 
territories. 

Art. 19. The present arrangement shall be subject to termination by 
either Party upon sixty days’ notice given to the other Party or by the 
enactment by either Party of legislation inconsistent therewith. 


(2) Reciprocal Arrangement Between the United States of America and 
Denmark, Providing for the Issuance by Each Country of Licenses 
to Nationals of the Other Country Authorizing Them to Pilot 
Civil Aircraft, Entered into by an Exchange of Notes 
Between the American Minister at Copenhagen 
and the Minister of Foreign Affairs of 
Denmark, Completed on March 24, 1934. 


(This Arrangement will become effective on April 16, 1934) 


Art. 1. The present arrangement between the United States of America 
and Denmark relates to the issuance by each country of licenses to nationals 
of the other country for the piloting of civil aircraft. The term “civil 
aircraft” shall be understood to mean aircraft used for private, industrial, 
commercial or transport purposes. 


Art. 2. (a) The Department of Public Works of Denmark will issue 
pilots’ licenses to American nationals upon a showing that they are qualified 
under the regulations of that Department covering the licensing of pilots. 

(b) The Department of Commerce of the United States of America 
will issue pilots’ licenses to Danish nationals upon a showing that they 
are qualified under the regulations of that Department covering the licens- 
ing of pilots. 

Art. 3. (a) Pilots’ licenses issued by the Department of Commerce of 
the United States of America to Danish nationals shall entitle them to the 
same privileges as are granted by pilots’ licenses issued to American 
nationals. 

(b) Pilots’ licenses issued by the Department of Public Works of 
Denmark to American nationals shall entitle them to the same privileges 
as are granted by pilots’ licenses issued to Danish nationals. 


Art. 4. Pilots’ licenses issued to nationals of the one country by the 
competent authority of the other country shall not be construed to accord 
to the licensees the right to register aircraft in such other country. 


Art. 5. Pilots’ licenses issued to nationals of the one country by the 
competent authority of the other country shall not be construed to accord 
to the licensees the right to operate aircraft in air commerce wholly within 
territory of such other country reserved to national aircraft, unless the 
aircraft have been registered under the laws of the country issuing the 
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pilots’ licenses and the license is valid for the operations in which the pilot 
is to engage. 


Art. 6. The present arrangement shall be subject to termination by 
either Party upon sixty days’ notice given to the other Party or by enact- 
ment by either Party of legislation inconsistent therewith. 


(3) Reciprocal Agreement Between the United States of America and 
Denmark, Providing for the Acceptance by Each Country of Cer- 
tificates of Airworthiness for Aircraft Exported from the 
Other Country as Merchandise, Entered into by an 
Exchange of Notes Between the American Minister 
at Copenhagen and the Minister of Foreign 
Affairs of Denmark, Completed on 
March 24, 1934. 


(This Arrangement will become effective on April 16, 1934) 


Art. 1. The present arrangement applies to civil aircraft constructed 
in continental United States of America, exclusive of Alaska, and exported 
to Denmark; and to civil aircraft constructed in Denmark and exported to 
continental United States of America, exclusive of Alaska. 


Art. 2. The same validity shall be conferred on certificates of air- 
worthiness issued by the competent authorities of the Government of the 
United States in respect of aircraft subsequently registered in Denmark 
as if they had been issued under the regulations in force on the subject 
in Denmark provided that in each case a certificate of airworthiness for 


export has also been issued by the United States authorities in respect 
of the individual aircraft, and provided that certificates of airworthiness 
issued by the competent authorities of Denmark in respect of aircraft sub- 
sequently registered in the United States of America are similarly given 
the same validity as if they had been issued under the regulations in force 
on the subject in the United States. 


Art. 3. The above arrangement will extend to civil aircraft of all 
categories, including those used for public transport and those used for 
private purposes. 


Art. 4. The present arrangement shall be subject to termination by 
either Party upon sixty days’ notice given to the other Party or by the 
enactment of either Party of legislation inconsistent therewith. 


AVIATION ARRANGEMENTS BETWEEN THE UNITED STATES 
AND BELGIUM* 


By a telegram dated April 24, 1934, the American Minister to Belgium 
informed the Secretary of State that he had received from the Belgian 
Foreign Office a note dated April 23, stating that Belgium withdrew its 
denunciation of the agreement of October 22, 1932, between the United 
States and Belgium for reciprocal recognition of certificates of airworthi- 
ness for imported aircraft. The two Governments will shortly enter into 
negotiations with a view to supplementing the existing arrangement. 





*Reprinted from Treaty Information Bulletin No. 55, April, 1934, p. 8. 
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MEETINGS OF THE AMERICAN MEMBERS OF THE COMITE 
INTERNATIONAL TECHNIQUE D’EXPERTS JURIDIQUES 
AERIENS (C. I. T. E. J. A.) 


The members of the American Section of the C. I. T. E. J. A. have 
so far held two meetings. 

At the first meeting held at Washington on April 7, 1934, two draft 
conventions, one relating to Assistance to and Salvage of Aircraft, pre- 
pared by Mr. Ripert, Reporter for the Third Commission of the C. I. T. 
E. J. A., and the other to Aerial Collisions, prepared by Mr. Ambrosini, 
also Reporter for the Third Commission, were considered. The American 
members discussed these drafts as modified at the sessions of the Third 
Commission held at London on October 2 and 3, 1933. They decided not 
to draw up any proposals until the receipt of copies of the draft conven- 
tions as revised in accordance with the changes adopted at the London 
sessions. 

The second meeting of the American section was held at Washington 
on May 9, 1934. At this meeting the members of the section agreed upon 
the text of a tentative draft convention on Aerial Collisions, based upon a 
study of Mr. Ambrosini’s revised draft, for submission to the Third Com- 
mission, but decided to take no action at this time on the draft convention 
on Assistance to and Salvage of Aircraft. It was also decided to have Mr. 
John Jay Ide, Technical Assistant to the American members, who is sta- 
tioned in Paris, confer with the Secretary General of the C. I. T. E. J. A. 
with a view to having the American proposals on Aerial Collisions, as pre- 
pared in the form of a tentative draft convention, presented at the meeting 
of the Third Commission in Paris on May 25, 1934. 

STEPHEN LATCHFORD. 


Cc. I. T. E. J. A. DRAFT CONVENTION ON AERIAL COLLISIONS, 
AND AMERICAN SECTION PROPOSALS 


(1) Draft Proposed by M. Ambrosini, Reporter! 
ARTICLE 1. Concept of Aerial Collisions. 


(1) By aerial collision is meant any collision which has occurred, due 
to any cause whatever, between two or more aircraft in motion. 

(2) Injuries which an aircraft in motion has caused to another aircraft 
in motion, even when no collision has occurred, are considered as injuries 
arising out of a collision. 


ARTICLE 2. 


Indemnities due because of injuries caused in the case of a collision 
occurring between aircraft are determined in accordance with the following 
provisions: 


I. Injuries To ArrcraFr Wuicu Have CoLLipep AS WELL As THOSE TO 
PERSONS AND To Goops EMBARKED THEREON. 


ArtIcLe 3. Collision Involving Fault. 
(1) If the collision is caused by the fault of one of the aircraft, the 


1. This draft is to be found in C, I. T. E. J. A. Document_No. 208-bis, 
and is dated as of February, 1934. It was submitted by the Reporter, M. 
Ambrosini, at the meeting of the Third Commission held at Paris, May 25, 
1984. The translation has been made at the AiR Law INSTITUTE, and the 
italics indicate changes made in Document No. 208. 
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liability for injuries caused to the other aircraft and to persons and to goods 
embarked upon the two aircraft rests on the one which has committed the 
fault. 


(2) This lability is limited: 


(a) to the value of the colliding aircraft (at fault), for the injuries 
caused to the blameless aircraft; 


(b) to the amount of indemnities provided by Art. 22 of the Warsaw 
Convention of October 12, 1929, with respect to travellers, baggage 
and merchandise, for the injuries caused to persons and to goods 
embarked upon the two aircraft which have collided.? 


(3) However, the liability is unlimited if it is proven that the collision 
results from the grave fault or from the wilful fault of the operator of the 
aircraft and of his agents, unless the operator proves that the collision 
results from a fault of pilotage, of handling or of navigation, or, as respects 
his agents, that he has taken all useful measures to avoid the collision. 


(4) There are no legal presumptions of fault respecting liability for 
air collisions. 


ArTICLE 4. Collisions Due to Mutual Fault. 


(1) If a collision is due to mutual fault, the liability of each of the 
aircraft for injuries to the aircraft themselves, to the persons and to goods 
on board, is in proportion to the degree of fault committed; however, if 
in view of the circumstances, the proportion can not be established or if 
the faults appear to be equal, the liability is equally divided. 

(2) The limits of liability indicated in the preceding article continue 
to be applicable. 

(3) The liability of the aircraft, which have collided due to mutual 
fault, is, with respect to persons sustaining the injuries on board the said 
aircraft, joint and several, subject to the recourse of the one who has paid 
a larger share than that which, according to the preceding paragraph, he 
must pay. 


ARTICLE 5. Collisions Due to Cas Fortuir or Force MAJEuRE. 


If a collision is due to cas fortuit or to force majeure, the injuries to 
the aircraft which have collided, to persons and to goods embarked on these 
aircraft, are borne by the persons receiving such injuries. 





2. Article 22 of the Warsaw Convention of October 12, 1929, for the uni- 
fication of certain rules relative to international air transport, reads as follows: 
ARTICLE 22 

(1) In the carriage of passengers the liability of the carrier for each 
passenger is limited to the sum of 125,000 francs. Where, in accordance with 
the law of the Court seized of the case, damages may be awarded in the form 
of periodical payments, the equivalent capital value of the said payments shall 
not exceed 125,000 francs. Nevertheless, by special contract, the carrier and 
the passenger may agree to a higher limit of liability. 

(2) In the carriage of registered luggage and of goods, the liability of the 
carritr is limited to a sum of 250 francs per kilogram, unless the consignor hag 
made, at the time when the package was handed over to the carrier, a special 
declaration of the value at delivery and has paid a supplementary sum if the 
case so requires. In that case the carrier will be liable to pay a sum not 
exceeding the declared sum, unless he proves that that sum is greater than 
the actual value to the consignor at delivery. 

(3) As regards objects of which the passenger takes charge himself the 
liability of the carrier is limited to 5,000 francs per passenger. 

(4) The sums mentioned above shall be deemed to refer to the French 
franc consisting of 65% milligrams gold of millesimal fineness 900. These 
sums may be converted into any national currency in round figures. 
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II. Tue Inyurtes Causep, IN CONSEQUENCE OF COLLISIONS ON THE SURFACE. 
ARTICLE 6. Consequences, Joint and Several Liability, Right of Recourse. 


(1) In case of injury caused on the surface by two or more aircraft 
which have collided, the operators of such aircraft are jointly and severally 
liable to third persons sustaining injuries, each one of them being bound 
within the conditions and limits of the Rome Convention of May 29, 1933, 
for the unification of certain rules relating to injuries caused by an aircraft 
to third persons on the surface. 


(2) If the collision which caused the injury on the surface is due to 
the fault of one of the aircraft which have collided, the blameless aircraft is 
entitled to claim from the former the indemnities which, because of the 
a and several liability, it has had to pay to the injured persons on the 
surface. 


(3) If the collision is due to the mutual fault of the aircraft which 
have collided, the liability of such aircraft to each other is divided according 
to the rule of Article 4, paragraph one, above, and whichever one, because 
of the joint and several liability, has paid a larger share than that which it 
should pay, has a right of recourse against the other. 


(4) In case of a collision due to cas fortuit or to force majeure, each 
of the aircraft bears the liability within the limits and conditions of the first 
paragraph of the present Article; but whichever one, because of the joint 
and several liability, has paid a larger share than that which it should bear, 
has a right of recourse against the other. 


III. OsiicATION oF ASSISTANCE TO AIRCRAFT WuicH Have COoLtinen. 
ARTICLE 7. 


(1) After a collision, the commanding officer of each of the aircraft 
which have collided, is bound, in so far as he can do so without danger 
to his aircraft, his crew and his passengers, to render assistance to the other 
aircraft, to its crew and to its passengers. 

(2) The commanding officer is equally bound, so far as is possible, to 
make known to the other aircraft the marks wf nationality and registration 
of his aircraft, as well as the places from which he comes and to which 
he goes. 

(3) He should equally make known the accident and all the necessary 
information to the authorities of the territory where the collision has 
occurred. 


CoMPETENT JUDICIAL AUTHORITIES. 
ARTICLE 8. 


(1) To take cognizance of actions concerning liability for injuries 
arising out of a collision, the following authorities in the territory of each 
of the High Contracting Parties have competent jurisdiction, at the option 
of the plaintiff: 


(a) The judicial authorities of the defendant’s domicile; 
(b) those of the place where the collision occurred; 


(c) if there has been a seizure of one of the aircraft which have col- 
lided, the judicial authority of the place of seizure. 


(2) If the domicile of the defendant be not in one of the contracting 
states, or tf the collision occurs outside the territory of these states, the 
action concerning liability may be brought before the judicial authority of 
the place of registration of one of the aircraft which have collided. 


(3) The action brought by one of the interested parties before one of 
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the judicial authorities above-mentioned obligates the other interested parties 
to bring the party liable before the same judicial authority. 


Periops WITHIN WHICH THE ACTIONS FOR COMPENSATION AND IN 
Recourse Must BE Broucut. 


ARTICLE 9, 


(1) The actions for compensation for injuries sustained as the conse- 
quence of a collision must be brought within one year following the oc- 
currence, without prejudice however to actions which flow, in connection with 
some other object, from private aerial legal conventions in force. 

(2) The period for bringing actions in recourse admitted by the pre- 
ceding Articles, is that of one year. This period begins only with the day 
of payment. 

(3) The method of calculating such period, as well as the causes of 
suspension and interruption of such period, are determined by the law of 
the court before which the case is brought. 


APPLICABILITY OF THE CONVENTION. 
ARTICLE 10. 


The present Convention is applicable even to Government aircraft, other 
than military, customs, and/or police aircraft. 


ARTICLE 11. 


The present Convention is applicable in all the Contracting States, 
whenever a collision occurs between two or more aircraft registered in the 
territory of two or more Contracting States, or in the territory of a single 
Contracting State, different from that where the collision occurs, if the latter 
is in any way interested in the consequence of the collision. 


ArTICLE 11. (Alternate.) 


The present Convention is applicable in all the Contracting States, if the 
collision occurs upon their territory, or wherever be the place of. collision, 
if one of the aircraft which have collided is registered in the territory of a 
Contracting State. 


IV. CoLtision BETWEEN AIRCRAFT AND OTHER MEANS oF MARITIME 
or LAND TRANSPORTATION. 


ARTICLE 12. 


(1) Any collision which occurs upon the sea between an aircraft of 
one of the Contracting States and a vessel is considered as a maritime col- 
lision, and the consequences are regulated in conformity with the provisions 
of the Convention of Brussels of September 28, 1910, on maritime collisions. 


(2) However, if the aircraft is already in flight, the collision is con- 
sidered as an aerial collision and the consequences are regulated in con- 
formity with the provisions of the present Convention. 


ARTICLE 13. 


(1) Any collision upon the land or upon water between an aircraft of 
one of the Contracting States and any other vehicle of transport is con- 
sidered as an automobile collision and the consequences are regulated in 
conformity with the provisions of the law of the place where the collision 
occurs. 
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_. (2) However, if the aircraft is already in flight, the collision is con- 
sidered as an aerial collision and the consequences are regulated in con- 
formity with the provisions of the present Convention. 


(2) Draft Proposed by the American Section.’ 
ARTICLE 1. 


(1) By aerial collision is meant any collision which has occurred, due 
to any cause whatever, between two or more aircraft, in flight. An aircraft 
is considered as in flight from the beginning of the operations of departure 
until the end of the operations of arrival. 


(2) The term “aerial collision” includes all injuries which are caused 
by an aircraft in flight to any other aircraft in flight, and also includes all 
injuries which are caused by an aircraft in flight to any other aircraft in 
flight even when no physical contact between the aircraft has occurred. The 
expression “aircraft which have collided,” as used in the present Convention, 
includes all cases of aerial collision. 

(3) Injuries caused by an aircraft in flight to an aircraft on the surface 
ne A not in flight are not considerd as injuries arising out of an aerial 
collision. 


(4) Collisions between an aircraft in flight_and any means of land or 
maritime locomotion are not governed by this Convention. 


(5) The term “aircraft” includes any contrivance now known or here- 
after invented, used, or designed for navigation of, or flight in the air, 
except a parachute or other contrivance designed for such navigation but 
used primarily as safety equipment. 


ARTICLE 2. 


Indemnities due because of injuries resulting from an aerial collision 
shall be determined in accordance with the following provisions: 


(1) There are no legal presumptions of fault respecting liability for 
aerial collisions. 


(2) The burden of proof of fault shall be on the one who, basing his 
action on the fault, claims damages. 


(3) I£ an aerial collision is caused by the fault of one of the aircraft, 
the liability for injuries caused to the other aircraft and to persons and to 
goods embarked upon the two or more aircraft shall rest upon the one 
which has committed the fault. 

(4) If an aerial collision ts caused by the fault of one of the aircraft, 
the liability, for injuries caused to the aircraft not at fault and to goods 
embarked upon the aircraft not at fault, shall be determined by, and limited 
in accordance with, the Rome Convention of May 30, 1933, for the unification 
of certain rules relating to injuries caused by uircraft to third persons on 
the surface. 

(5) If an aerial collision is caused by the fault of one of the aircraft, 
injuries caused to persons and goods on board the aircraft which is at fault 
at the moment of the collision shall be adjusted in accordance with the 
provisions governing the relations between the operator of such aircraft 
and the persons and goods embarked. With respect to passengers, goods, 
and baggage, in particular, the provisions of the Warsaw Convention of 
October 12, 1929, for the unification of certain rules relating to international 
transportation by air, remain applicable, in so far as the transportation is 
governed by the said Convention. 

(6) If an aerial collision is due to mutual fault, the liability of each 
of the aircraft for injuries to the aircraft themselves, to the persons and to 
the goods on board, shall be in proportion to the degree of fault committed ; 


3. The italics indicate suggested changes in the Reporter’s Draft which 
the members of the American faction believe desirable. 
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provided, however, that if in view of the circumstances, the proportion can 
not be established or if the faults appear to be equal, the liability shall be 
divided equally. 


(7) If an aerial collision is due to mutual fault, the liability, for in- 
juries caused to persons and goods embarked upon the two or more aircraft 
which have collided, shall be limited to the amount of indemnities provided 
by Article 22 of the Warsaw Convention of October 12, 1929, for the uni- 
fication of certain rules relating to international transportation by air, with 
respect to travellers, baggage and merchandise. 


(8) If an aerial collision is due to mutual fault, the liability of the 
aircraft which collided, with respect to persons and to goods sustaining the 
injuries on board the said aircraft, shall be joint and several; nevertheless, 
whichever one has paid a larger share than that which, according to the 
preceding paragraph, it must pay, shall have a right of recourse against 
the other aircraft. 


_ (9) If an aerial collision is due to cas fortuit or force majeure, the 
injuries to the aircraft which collided, to persons and to goods which are 
on board shall be borne by the persons receiving such injuries. 


ARTICLE 3. 


(1) The liability contemplated in Article 2 and throughout this Con- 
vention shall attach to the operator of the aircraft. 


(2) Any person who has the right of control of, and uses the aircraft 
on his own account shall be considered as the operator of the aircraft. 


(3) In case the operator's name is not inscribed on the aeronautic 
register or on any other official document, the owner shall be presumed to 
be the operator, subject to proof to the contrary. 


(4) Any person who, without having the right to control of the aircraft, 
makes use of it without the consent of the operator shall be liable for the 
injuries caused, according to the provisions of Article 2, and the operator 
who has not taken the proper measure to avoid the unlawful use of his 
aircraft shall be jointly liable with him, each of them being bound on the 
condition and within the limits of the present Convention. 


ARTICLE 4. 


(1) In case of injury caused on the surface by two or more aircraft 
which have collided, or by one aircraft in case no injury was caused by the 
other aircraft, the operators of such aircraft shall be jointly and severally 
liable to third persons sustaining injuries, each one of them being bound 
within the conditions and limits of the Rome Convention of May 29, 1933, 
for the unification of certain rules relating to injuries caused by an aircraft 
to third persons on the surface. 


(2) If the aerial collision which caused the injury on the surface is 
due to the fault of one of the aircraft which have collided, the aircraft 
not at fault shall be entitled to recover from the former any indemnities 
which, because of the joint and several liability, it has had to pay to the 
injured persons on the surface. 


(3) If the aerial collision is due to the mutual fault of the aircraft 
which have collided, the liability of such aircraft to each other shall be 
divided according to the rule of paragraph 6 of Article 2, above, and which- 
ever one, because of the joint and several liability, has paid a larger share 
than that which it should pay, shall have a right of recourse against the 
other. 

(4) In case of an aertal collision due to cas fortuit or to force majeure, 


each of the aircraft shall bear the liability within the conditions and limits 
of the first paragraph; nevertheless, whichever one has paid a larger share 
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than that which it should bear shall have a right of recourse against the 
other aircraft. 


ARTICLE 5. 


(1) After an aerial collision, the commanding officer of each of the 
aircraft which have collided, is bound, in so far as he can do so without 
danger to his aircraft, his crew and his passengers, to render assistance to 
the other aircraft, to its crew and to its passengers. 

(2) The commanding officer is equally bound, so far as is possible, to 
make known to the other aircraft the marks of nationality and registration 
of his aircraft, as well as the places from which he comes and to which 
he goes. 

(3) He should equally make known the accident and all the necessary 
information to the authorities of the territory where the aerial collision 
has occurred. 


ARTICLE 6. 


(1) To take cognizance of actions concerning liability for injuries 
arising out of an aerial collision, the following authorities in the territory 
of each of the High Contracting Parties have competent jurisdiction, at the 
option of the plaintiff: 

(a) The judicial authorities of the defendant’s domicile; 

(b) Those of the place where the aerial collision occurred; 

(c) If there has been a seizure of one of the aircraft which have 

collided, the judicial authority of the place of seizure. 

(2) If the domicile of the defendant be not in one of the contracting 
states, or if the aerial collision occurs outside the territory of these states, 
the action concerning liability may be brought before the judicial authority 
of the place of registration of one of the aircraft which have collided. 

(3) The action brought by one of the interested parties before one 
of the judicial authorities above-mentioned obligates the other interested 
parties to bring the party liable before the same judicial authority. 


ARTICLE 7. 


(1) The actions for compensation for injuries sustained as the conse- 
quence of an aerial collision must be brought within one year following the 
occurrence, without prejudice however to actions which flow, in connection 
with some other subject, from private aerial legal conventions in force. 


(2) The period for bringing actions in recourse admitted by the pre- 
ceding Articles, is that of one year. This period begins only with the day 
of payment. 


(3) The method of calculating such pres. as well as the causes of 
suspension and interruption of such period, are determined by the law of 
the court before which the case is brought. 


ARTICLE 8. 


(1) The present Convention shall be applicable in all the Contracting 
States, if the aerial collision occurs upon their territory, or wherever be the 
place of aerial collision, if one of the aircraft which have collided is regis- 
tered in the territory of a Contracting State. 


(2) The present Convention shall be applicable even to Government 
aircraft, other than military, customs, and/or police aircraft. 
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C. I. T. E. J. A. DRAFT CONVENTION ON ASSISTANCE TO 
AND SALVAGE OF AIRCRAFT* 


Article 1. (1) Every aircraft commander or pilot, every ship captain, 
is bound to render assistance to any person who is on an aircraft in oy 
of being lost or who is in peril as the result of injury to the aircraft, 
so far as he can, without serious danger to himself, his crew or his a 
sengers, go to the place with the possibility of rendering useful aid. 

(2) This obligation to render assistance ceases when the one who is 
bound thereby knows that aid is assured by others, under better conditions 
than it could be by himself. 

(3) The national legislations will fix the penal sanctions which must 
be taken against any who may have violated this obligation. 

(4) No penal or civil liability can rest upon the owner or operator 
of the ship or aircraft by reason of the execution of such obligation. 


Articte 2. (1) Every aircraft commander or pilot must render assist- 
ance to any person who is at sea in peril on a ship, or who is in peril as 
the result of injury to the ship. 

(2) The conditions under which such assistance is due and remunerated 
are determined by the same rules as if assistance had been rendered from 
one ship to another. 


ArTicLe 3. (1) Every aircraft or ship which has rendered assistance is 
entitled to an indemnity for the expenses incurred and the damages suffered 
in the course of the operations. 

(2) If the assistance was rendered voluntarily, without any obligation 
to do so, the assister is entitled to an indemnity only if he has obtained a 
— result by salvaging property or persons or by contributing to the 
salvage. 


ARTICLE 4. In a case where there was salvage of property the salvor 
is entitled to a remuneration for assistance which shall be determined on 
the following bases: 

(a) The expenditures, costs and hazards incurred by the salvor, the 
damages which he has suffered, the value and, if the case applies, 
the special adaptation of the salvor craft, the danger run by the 
assisted party and the difficulties of the assistance. 


(b) The value of the property salved. 


ArTICLE 5. In a case where there has been both salvage of human life 
and of property, the one who saved lives is entitled to a share of the re- 
muneration allowed to the salvor of the property. 


ARTICLE 6. The indemnity or the remuneration, is payable, in all cases 
by the operator of the aircrait, with reservation of his recourse against the 
shippers of goods, in a case where such goods have been saved. The in- 
demnity or the remuneration can not exceed the value of the craft before 
the accident. 


ArtIcLe 7. An indemnity action is barred after a period of two years 
counting from the termination of the operations of assistance. 


ARTICLE 8. Any agreement with a view to assistance or salvage, en- 
tered into under the influence of danger, may at the request of one of the 
parties be revoked or modified by the judicial authorities with respect to 
be remuneration promised, when the conditions agreed upon are not equit- 
able. 


ARTICLE 9. This Convention is applicable to Government aircraft, even 
if they are assigned to a public service. 


*This draft is to be found in C. I. T. E. J. A. Document No. 207, and is 
dated as of January, 1934. It was submitted by the Reporter, M. Ambrosini, 
at the meeting of the Third Committee held at Paris, May 25, 1934. The 
translation has been made at the Department of State. 
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INTERNATIONAL SANITARY CONVENTION FOR AIR 
NAVIGATION 


On April 6, 1934, Mr. Grenville T. Emmet, American Minister at 
The Hague, signed on behalf of the United States the International 
Sanitary Convention for Air Navigation. The convention was adopted by 
the Permanent Committee of the International Public Health Office at its 
session of April 29, 1932, and was entrusted to the Netherland Government 
for the purpose of obtaining signatures to the convention and receiving 
the deposits of the instruments of ratification or adherence. The United 
States is represented on the Permanent Committee of the International 
Public Health Office by the Surgeon General of the United States Public 
Health Service. 

The purpose of the convention is to make possible the adoption of 
uniform measures that will permit the entry of aircraft from one country 
into another without the necessity of unnecessary delay or hazard when 
they come from districts that are infected. The danger of the introduction 
of infectious communicable diseases has resulted from the rapid develop- 
ment of international air transportation. 

The International Sanitary Convention for Air Navigation permits the 
adoption of measures of sanitary control of international air navigation 
comparable to the rules prescribed in the international sanitary convention 
governing intercourse by land and by sea, which was signed on June 21, 
1926. 

The International Sanitary Convention for Air Navigation contains 
provisions in regard to the establishment of sanitary aerodromes and the 
transportation of mail and merchandise, and makes provision for the 
measures to be applied in case of the existence of certain diseases, in- 
cluding measures to be applied on the arrival or departure of aircraft 
when there is an outbreak of plague, cholera, yellow fever, typhus or 
smallpox. 


GERMANY ADHERES TO THE WARSAW CONVENTION 


Part II of the Reichsgesetzblatt No. 29 of December 19, 1933, contains 
the announcement of the ratification by Germany on September 30, 1933, of 
the Convention for the Unification of Certain Rules in Relation to Aerial 
Transport, signed at Warsaw on October 12, 1929. The ten powers which 
have ratified the treaty, and the one power which has adhered thereto, are 


mentioned. The treaty is also quoted in full. 
It is stated that the treaty will become effective in Germany on De- 


cember 29, 1933, in accordance with Articles 37 and 38. 


THE WARSAW CONVENTION* 
I.—ScorpE—DEFINITIONS 


Art. 1. (1) This Convention shall apply to all international transporta- 
tion of persons, baggage or goods performed by aircraft for hire. It shall 





*This revised translation appears in the Department of State Treaty In- 
formation Bulletin No. 54, pp. 17-33 (March, 1934), and was furnished through 
the courtesy of Mr. Stephen Latchford. The earlier translation, with a list 
of signatory states may be found in 4 JOURNAL or AiR Law 394-403. 
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apply equally to gratuitous transportation by aircraft performed by an air 
transportation enterprise. 

(2) For the purposes of this Convention the expression “international 
transportation” shall mean any transportation in which, according to the 
contract made by the parties, the place of departure and the place of des- 
tination, whether or not there be a break in the transportation or a trans- 
shipment, are situated either within the territories of two High Contracting 
Parties, or within the territory of a single High Contracting Party, if there 
is an agreed, stopping place within a territory subject to the sovereignty, 
suzerainty, mandate or authority of another Power, even though that Power 
is not a party to this Convention. Transportation without such an agreed 
stopping place between territories subject to the sovereignty, suzerainty, 
mandate or authority of the same High Contracting Party shall not be 
deemed to be international for the purposes of this Convention. 

(3) Transportation to be performed by several successive air carriers 
shall be deemed, for the purposes of this Convention, to be one undivided 
transportation, if it has been regarded by the parties as a single operation, 
whether it has been agreed upon under the form of a single contract or of a 
series of contracts, and it shall not lose its international character merely 
because one contract or a series of contracts is to be performed entirely 
within a territory subject to the sovereignty, suzerainty, mandate or authority 
of the same High Contracting Party. 

Art. 2. (1) This Convention shall apply to transportation performed 
by the State or by legal entities constituted under public law provided it 
falls within the conditions laid down on Article 1 

(2) This Convention shall not apply to transportation performed under 
the terms of any international postal Convention. 


II.—TRANSPORTATION DOCUMENTS 
Section 1—Passenger Ticket 


Art. 3. (1) For the transportation of passengers the carrier must 
deliver a passenger ticket which shall contain the following particulars: 

(a) the place and date of issue; 

(b) the place of departure and of destination; 

(c) the agreed stopping places, provided that the carrier may reserve 
the right to alter the stopping places in case of necessity, and that 
if he exercises that right, the alteration shall not have the effect 
of depriving the transportation of its international character ; 

(d) the name and address of the carrier or carriers; 

(e) a statement that the transportation is subject to the rules relating 
to liability established by this Convention. 

(2) The absence, irregularity or loss of the passenger ticket shall not 
affect the existence or the validity of the contract of transportation, which 
shall none the less be subject to the rules of this Convention. Nevertheless, 
if the carrier accepts a passenger without a passenger ticket having been 
delivered he shall not be entitled to avail himself of those provisions of 
this Convention which exclude or limit his liability. 


Section 2—Baggage Check 


Art. 4. (1) For the transportation of baggage, other than small per- 
sonal objects of which the passenger takes charge himself, the carrier must 
deliver a baggage check. 

(2) The baggage check shall be made out in duplicate, one part for 
the passenger and the other part for the carrier. 

(3) The baggage check shall contain the following particulars: 


(a) the place and date of issue; 
(b) the place of departure and of destination; 
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(c) the name and address of the carrier or carriers; 

(d) the number of the passenger ticket; 

(e) a statement that delivery of the baggage will be made to the bearer 
of the baggage check; 

(f{) the number and weight of the packages; 

(g) the amount of the value declared in accordance with Article 22 (2) ; 


(h) a statement that the transportation is subject to the rules relating 
to liability established by this Convention. 


(4) The absence, irregularity or loss of the baggage check shall not 
affect the existence or the validity of the contract of transportation which 
shall none the less be subject to the rules of this Convention. Nevertheless, 
if the carrier accepts baggage without a baggage check having been delivered, 
or if the baggage check does not contain the particulars set out at (d), (f) 
and (h) above, the carrier shall not be entitled to avail himself of those 
provisions of the Convention which exclude or limit his liability. 


Section 3—Air Waybill 


Art. 5. (1) Every carrier of goods has the right to require the con- 
signor to make out and hand over to him a document called an “air waybill’; 
every consignor has the right to require the carrier to accept this document. 

(2) The absence, irregularity or loss of this document shall not affect 
the existence or the validity of the contract of transportation which shall, 
subject to the provisions of Article 9, be none the less governed by the 
rules of this Convention. 


Art. 6. (1) The air waybill shall be made out by the consignor in 
three original parts and be handed over with the goods. 


(2) The first part shall be marked “for the carrier”, and shall be 
signed | by, the consignor. The second part shall be marked “for the con- 
signee”; it shall be signed by the consignor and by the carrier and shall 
accompany the goods. The third part shall be signed by the carrier and 
handed by him to the consignor after the goods have been accepted. 


(3) The carrier shall sign on acceptance of the goods. 


(4) The signature of the carrier may be stamped; that of the con- 
signor may be printed or stamped. 


(5) If, at the request of the consignor, the carrier makes out the air 
waybill, he shall be deemed, subject to proof to the contrary, to have done 
so on behalf of the consignor. 


Art. 7. The carrier of goods has the right to require the consignor to 
make out separate waybills when there is more than one package. 

Art. 8. The air waybill shall contain the following particulars: 

(a) the place and date of its execution; 

(b) the place of departure and of destination; 


(c) the agreed stopping places, provided that the carrier may reserve 
the right to alter the stopping places in case of necessity, and that 
if he exercises that right the alteration shall not have the effect of 
depriving the transportation of its international character; 


(d) the name and address of the consignor; 

(e) the name and address of the first carrier; 

(f{) the name and address of the consignee, if the case so requires; 
(g) the nature of the goods; 


(h) the number of packages, the method of packing and the particular 
marks or numbers upon them; 


(i) the weight, the quantity, the volume or dimensions of the goods; 
(j) the apparent condition of the goods and of the packing; 


(k) the freight, if it has been agreed upon, the date and place of 
payment, and the person who is to pay it; 
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(1) if the goods are sent for payment on delivery, the price of the 
goods, and, if the case so requires, the amount of the expenses 
incurred; 

(m) the amount of the value declared in accordance with Article 22 (2) ; 

(n) the number of parts of the air waybill; 

(o) the documents handed to the carrier to accompany the air waybill; 

(p) the time fixed for the completion of the transportation and a brief 
note of the route to be followed, if these matters have been agreed 
upon; 

(q) a statement that the transportation is subject to the rules relating 
to liability established by this Convention. 


Art. 9. If the carrier accepts goods without an air waybill having been 
made out, or if the air waybill does not contain all the particulars set out 
in Article 8 (a) to (i) inclusive and (q), the carrier shall not be entitled 
to avail himself of the provisions of this Convention which exclude or 
limit his liability. 


Art. 10. (1) The consignor shall be responsible for the correctness of 
the particulars and statements relating to the goods which he inserts in the 
air waybill. 

(2) The consignor shall be liable for all damages suffered by the 
carrier or any other person by reason of the irregularity, incorrectness or 
incompleteness of the said particulars and statements. 


Art. 11. (1) The air waybill shall be prima facie evidence of the con- 
clusion of the contract, of the receipt of the goods and of the conditions 
of transportation. 

(2) The statements in the air waybill relating to the weight, dimensions 
and packing of the goods, as well as those relating to the number of pack- 
ages, shall be prima facie evidence of the facts stated; those relating to the 
quantity, volume and condition of the goods shall not constitute evidence 
against the carrier except so far as they both have been, and are stated in 
the air waybill to have been checked by him in the presence of the consignor, 
or relate to the apparent condition of the goods. 


Art. 12. (1) Subject to his liability to carry out all his obligations 
under the contract of transportation, the consignor shall have the right to 
dispose of the goods by withdrawing them at the airport of departure or 
destination, or by stopping them in the course of the journey on any landing, 
or by calling for them to be delivered at the place of destination or in the 
course of the journey to a person other than the consignee named in the 
air waybill, or by requiring them to be returned to the airport of departure. 
He must not exercise this right of disposition in such a way as to prejudice 
the carrier or other consignors and he must repay any expenses occasioned 
by the exercise of this right. 

(2) If it is impossible to carry out the orders of the consignor the 
carrier must so inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the disposition 
of the goods without requiring the production of the part of the air waybill 
delivered to the latter, he will be liable, without prejudice to his right of 
recovery from the consignor, for any damage which may be caused thereby 
to any person who is lawfully in possession of that part of the air waybill. 

(4) The right conferred on the consignor shall cease at the moment 
when that of the consignee begins in accordance with Article 13, below. 
Nevertheless, if the consignee declines to accept the waybill of the goods, 
or if he cannot be communicated with, the consignor shall resume his right 
of disposition. 


Art. 13. (1) Except in the circumstances set out in the preceding 
article, the consignee shall be entitled, on arrival of the goods at the place 
of destination, to require the carrier to hand over to him the air waybill 
and to deliver the goods to him, on payment of the charges due and on 
complying with the conditions of transportation set out in the air waybill. 
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(2) Unless it is otherwise agreed, it shall be the duty of the carrier 
to give notice to the consignee as soon as the goods arrive. 

(3) If the carrier admits the loss of the goods, or if the goods have 
not arrived at the expiration of seven days after the date on which they 
ought to have arrived, the consignee shall be entitled to put into force 
against the carrier the rights which flow from the contract of transportation. 


Art. 14. The consignor and the consignee can respectively enforce all 
the rights given them by Articles 12 and 13, each in his own name, whether 
he is acting in his own interest or in the interest of another, provided that 
he carries out the obligations imposed by the contract. 


Art. 15. (1) Articles 12, 13 and 14 shall not affect either the relations 
of the consignor and the consignee with each other or the relations of third 
parties whose rights are derived either from the carrier or from the con- 
signee. 

(2) The provisions of Articles 12, 13 and 14 can only be varied by 
express provision in the air waybill. 


Art. 16. (1) The consignor must furnish such information and attach 
to the air waybill such documents as are necessary to meet the formalities 
of customs, octroi or police before the goods can be delivered to the con- 
signee. The consignor shall be iiable to the carrier for any damage oc- 
casioned by the absence, insufficiency or irregularity of any such information 
or documents, unless the damage is due to the fault of the carrier or his 
agents. 

(2) The carrier is under no obligation to enquire into the correctness 
or sufficiency of such information or documents. 


IIJ.—LraBILity OF THE CARRIER 


Art. 17. The carrier shall be liable for damage sustained in the event 
of the death or wounding of a passenger or any other bodily injury suffered 
by a passenger, if the accident which caused the damage so sustained took 
place on board the aircraft or in the course of any of the operations of 
embarking or disembarking. 


Art. 18. (1) The carrier shall be liable for damage sustained in the 
event of the destruction or loss of, or of damage to, any checked baggage 
or any goods, if the occurrence which caused the damage so sustained took 
place during the transportation by air. 

(2) The transportation by air within the meaning of the preceding 
paragraph shall comprise the period during which the baggage or goods 
are in charge of the carrier, whether in an airport or on board an aircraft, 
or, in the case of a landing outside an airport, in any place whatsoever. 

(3) The period of the transportation by air shall not extend to any 
transportation by land, by sea or by river performed outside an airport. 
If, however, such transportation takes place in the performance of a contract 
for transportation by air, for the purpose of loading, delivery or trans- 
shipment, any damage is presumed, subject to proof to the contrary, to have 
been the result of an event which took place during the transportation by air. 


Art. 19. The carrier shall be liable for damage occasioned by delay in 
the transportation by air of passengers, baggage or goods. 


Art. 20. (1) The carrier shall not be liable if he proves that he and his 
agents have taken all necessary measures to avoid the damage or that it 
was impossible for him or them to take such measures. 

(2) In the transportation of goods and baggage the carrier shall not 
be liable if he proves that the damage was occasioned by an error in 
piloting, in’ the handling of the aircraft or in navigation and that, in all 
other respects, he and his agents have taken all necessary measures to 
avoid the damage. 


Art. 21. If the carrier proves that the damage was caused by or con- 
tributed to by the negligence of the injured person the Court may, in 
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accordance with the provisions of its own law, exonerate the carrier wholly 
or partly from his liability. 


ArT. 22. (1) In the transportation of passengers the liability of the 
carrier for each passenger shall be limited to the sum of 125,000 francs. 
Where, in accordance with the law of the Court to which the case is sub- 
mitted, damages may be awarded in the form of periodical payments, the 
equivalent capital value of the said payments shall not exceed 125,000 francs. 
Nevertheless, by special contract, the carrier and the passenger may agree 
to a higher limit of liability. 


(2) In the transportation of checked baggage and of goods, the liability 
of the carrier shall be limited to a sum of 250 francs per kilogram, unless 
the consignor has made, at the time when the package was handed over to 
the carrier, a special declaration of the value at delivery and has paid a 
supplementary sum if the case so requires. In that case the carrier will 
be liable to pay a sum not exceeding the declared sum, unless he proves 
that that sum is greater than the actual value to the consignor at delivery. 


(3) As regards objects of which the passenger takes charge himself 
the liability of the carrier shall be limited to 5000 francs per passenger. 


(4) The sums mentioned above shall be deemed to refer to the French 
franc consisting of 65% milligrams of gold at the standard of fineness of 
nine hundred thousandths. These sums may be converted into any national 
currency in round figures. 


Art. 23. Any provision tending to relieve the carrier of liability or to 
fix a lower limit than that which is laid down in this Convention shall be 
null and void, but the nullity of any such provision shall not involve the 
nullity of the whole contract, which shall remain subject to the provisions 
of this Convention. 


Art. 24. (1) In the cases covered by Articles 18 and 19 any action for 
damages, however founded, can only be brought subject to the conditions 


and limits set out in this Convention. 

(2) In the cases covered by Article 17 the provisions of the preceding 
paragraph shall also apply, without prejudice to the questions as to who are 
the persons who have the right to bring suit and what are their respective 
rights. 


Art. 25. (1) The carrier shall not be entitled to avail himself of the pro- 
visions of this Convention which exclude or limit his liability, if the damage 
is caused by his wilful misconduct or by such default on his part as, in 
accordance with the law of the Court to which the case is submitted, is 
considered to be equivalent to wilful misconduct. 

(2) Similarly the carrier shall not be entitled to avail himself of the 
said provisions, if the damage is caused under the same circumstances by 
any agent of the carrier acting within the scope of his employment. 


Art. 26. (1) Receipt by the person entitled to the delivery of baggage 
or goods without complaint shall be prima facie evidence that the same 
have beeen delivered in good condition and in accordance with the document 
of transportation. 

(2) In case of damage, the person entitled to delivery must complain 
to the carrier forthwith after the discovery of the damage, and, at the 
latest, within three days from the date of receipt in the case of ‘bag ggage 
and seven days from the date of receipt in the case of goods. In case of 
delay the complaint must be made at the latest within fourteen days from 
the date on which the baggage or goods have been placed at his disposal. 

(3) Every complaint must be made in writing upon the document of 
transportation or by separate notice in writing despatched within the times 
aforesaid. 

(4) Failing complaint within the times aforesaid, no action shall lie 
against the carrier, save in the case of fraud on his part. 
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Art. 27. In the case of the death of the person liable, an action for 
damages lies in accordance with the terms of this Convention against those 
legally representing his estate. 


Art. 28. (1) An action for damages must be brought, at the option of 
the plaintiff, in the territory of one of the High Contracting Parties, either 
before the Court of the domicile of the carrier or of his principal place 
of business, or where he has a place of business through which the contract 
has been made, or before the Court at the place of destination. 

(2) Questions of procedure shall be governed by the law of the Court 
to which the case is submitted. 


Art. 29. (1) The right to damages shall be extinguished if an action 
is not brought within two years, reckoned from the date of arrival at the 
destination, or from the date on which the aircraft ought to have arrived, 
or from the date on which the transportation stopped. 

(2) The method of calculating the period of limitations shall be deter- 
mined by the law of the Court to which the case is submitted. 


Art. 30. (1) In the case of transportation to be performed by various 
successive carriers and falling within the definition set out in the third 
paragraph of Article 1, each carrier who accepts passengers, baggage or 
goods shall be subject to the rules set out in this Convention, and shall be 
deemed to be one of the contracting parties to the contract of transportation 
in so far as the contract deals with that part of the transportation which 
is performed under his supervision. 

(2) In the case of transportation of this nature, the passenger or his 
representative can take action only against the carrier who performed the 
transportation during which the accident or the delay occurred, save in the 
case where, by express agreement, the first carrier has assumed liability 
for the whole journey. 

(3) As regards baggage or goods, the passenger or consignor shall 
have a right of action against the first carrier, and the passenger or con- 
signee who is entitled to delivery shall have a right of action against the 
last carrier, and further, each may take action against the carrier who 
performed the transportation during which the destruction, loss, damage or 
delay took place. These carriers shall be jointly and severally liable to the 
passenger or to the consignor or consignee. 


IV.—Provisions RELATING TO CoMBINED TRANSPORTATION 


Art. 31. (1) In the case of combined transportation performed partly 
by air and partly by any other mode of transportation, the provisions of this 
Convention shall apply only to the transportation by air, provided that the 
transportation by air falls within the terms of Article 1. 

(2) Nothing in this Convention shall prevent the parties in the case of 
combined transportation from inserting in the document of air transporta- 
tion conditions relating to other modes of transportation, provided that the 
nig magus of this Convention are observed as regards the transportation 
y air. 


V.—GENERAL AND FINAL PRovIsIons 


Art. 32. Any clause contained in the contract and all special agreements 
entered into before the damage occurred by which the parties purport to 
infringe the rules laid down by this Convention, whether by deciding the 
law to be applied, or by altering the rules as to jurisdiction, shall be null and 
void. Nevertheless for the transportation of goods arbitration clauses shall 
be allowed, subject to this Convention, if the arbitration is to take place 
within one of the jurisdictions referred to in the first paragraph of Article 28. 


__ Art. 33. Nothing contained in this Convention shall prevent the carrier 
either from refusing to enter into any contract of transportation or from 
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making regulations which do not conflict with the provisions of this Con- 
vention. 


Art. 34. This Convention shall not apply to international transportation 
by air performed by way of experimental trial by air navigation, enterprises 
with the view to the establishment of regular lines of air navigation, nor 
shall it apply to transportation performed in extraordinary circumstances 
outside the normal scope of an air carrier’s business. 


Art. 35. The expression “days” when used in this Convention means 
current days, not working days. 


Art. 36. This Convention is drawn up in French in a single copy 
which shall remain deposited in the archives of the Ministry for Foreign 
Affairs of Poland and of which one duly certified copy shall be sent by the 
—_ Government to the Government of each of the High Contracting 

arties. 


Art. 37. (1) This Convention shall be ratified. The instruments of 
ratification shall be deposited in the archives of the Ministry for Foreign 
Affairs of Poland, which shall give notice of the deposit to the Government 
of each of the High Contracting Parties. 

(2) As soon as this Convention shall have been ratified by five of the 
High Contracting Parties it shall come into force as between them on the 
ninetieth day after the deposit of the fifth ratification. Thereafter it shall 
come into force between the High Contracting Parties which shall have 
ratified and the High Contracting Party which deposits its instrument of 
ratification on the ninetieth day after the deposit. 

(3) It shall be the duty of the Government of the Republic of Poland 
to notify the Government of each of the High Contracting Parties of the 
date on which this Convention comes into force as well as the date of the 
deposit of each ratification. 


Art. 38. (1) This Conyention shall, after it has come into force, re- 
main open for adherence by any State. 

(2) The adherence shall be effected by a notification addressed to the 
Government of the Republic of Poland, which shall inform the Government 
of each of the High Contracting Parties thereof. 

(3) The adherence shall take effect as from the ninetieth day after 
the notification made to the Government of the Republic of Poland. 


Art. 39. (1) Any one of the High Contracting Parties may denounce 
this Convention by a notification addressed to the Government of the Re- 
public of Poland, which shall at once inform the Government of each of 
the High Contracting Parties. 

(2) Denunciation shall take effect six months after the notification of 
denunciation, and shall operate only as regards the party which shall have 
proceeded to denunciation. 


Art. 40. (1) Any High Contracting Party may, at the time of signa- 
ture or of deposit of ratification or of adherence declare that the acceptance 
which it gives to this Convention does not apply to all or any of its colonies, 
protectorates, territories under mandate, or any other territory subject to 
its sovereignty or its authority, or any other territory under its suzerainty. 

(2) Accordingly any High Contracting Party may subsequently adhere 
separately in the name of all or any of its colonies, protectorates, territories 
under mandate, or any other territory subject to its sovereignty or to its 
authority or any other territory under its suzerainty which have been thus 
excluded by its original declaration. 

(3) Any High Contracting Party may denounce this Convention in 
accordance with its provisions, separately or for all or any of its colonies, 
protectorates, territories under mandate or any other territory subject to 
its sovereignty or to its authority, or any other territory under its suzerainty. 


Art. 41. Any High Contracting Party shall be entitled not earlier than 
two years after the coming into force of this Convention to call for the 





494 THE JOURNAL OF AIR LAW 


assembling of a new international Conference in order to consider any 
improvements which may be made in this Convention. To this end it will 
communicate with the Government of the French Republic which will take 
the necessary measures to make preparations for such Conference. 

This Convention done at Warsaw on October 12, 1929, shall remain 
open for signature until January 31, 1930. 


Additional Protocol 
(With reference to Article 2) 


The High Contracting Parties reserve to themselves the right to declare 
at the time of ratification or of adherence that the first paragraph of Article 
2 of this Convention shall not apply to international transportation by air 
performed directly by the State, its colonies, protectorates or mandated 
territories or by any other territory under its sovereignty, suzerainty or 
authority. 


UNITED STATES RATIFIES WARSAW CONVENTION 


The following telegram was received just as this issue went to press: 


June FirrEENTH SENATE ADVISED AND CONSENTED TO ADHERENCE BY 
Unitep STaTEs TO WaRSAW CONVENTION. CONVENTION WILL BECOME EFFEC- 
TIVE BETWEEN UNITED STATES AND OTHER PArTIES TO CONVENTION IN AC- 
CORDANCE WITH ArTICLE 38 Ninety Days AFTER Day oF DEPOSIT WITH 
PotisH GOVERNMENT OF PRESIDENT’S FoRMAL INSTRUMENT OF DEFINITE 
ADHERENCE WHICH Has Nor Been Executep But Witt Be Forwarpep as 
Soon As PossisteE. Spain, BRAzIL, RUMANIA, YUGOSLAVIA, POLAND, FRANCE, 
Latvia, Great Britain, ITALy, THE NETHERLANDS, AND GERMANY ARE 
PARTIES TO CONVENTION BY RATIFICATION. Mexico, A NoN-SIGNATORY POWER 
Is a Party BY ADHERENCE. 

CorpdELL HULL, 
Secretary of State. 
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COMMENTS 


Customs—Crimes—Liens—Priority oF CHatret Morrcace Over Lien 
¥OR VIOLATION oF Air CoMMERCE REGULATIONS.—[Federal] The owner of 
an airplane flew it from Mexico to an airport in the United States without 
giving prior notice to the appropriate Collector of Customs and without 
making his first landing at an official airport of entry—all in violation of 
the Air Commerce Act and the Regulations thereunder.1 The plane was 
subject to a valid chattel mortgage in favor of the intervenor (Batre), who 
had no notice of this breach of the law and regulations. The United States 
filed a libel against the plane to enforce the statutory lien for the penalty 
provided for such violations. The District Court for Arizona held that the 
intervenor’s mortgage-lien was prior to the statutory penalty-lien.2 On 
appeal to the Circuit Court of Appeals, it was held, that the statutory lien 
was prior to that of the mortgage. United States v. Batre, 69 F. (2d) 673 
(C. C. A. 9th, March 12, 1934). 

The Circuit Court reasoned that the usual rule of construction against 
penalties was subject to an exception in favor of revenue laws’ and that 


to permit the mortgage to obtain a priority would result in evasions of the 
law, since an owner could mortgage his plane beyond its sale value and thus 
escape the infliction of any penalty. The result reached is that which ob- 
tains under the general admiralty laws in similar cases5 and under the 
revenue provisions of the liquor laws®*—it having taken express legislation? 
to protect the mortgagees against forfeiture under the Prohibition Laws. 
Ropert KINGSLEY. 





Act of May 20, Mae c. 344, §§7(b) and 11(b), 44 Stat. at L. 6568, 
572 a 574, 49 U. S. §§177(b) and 181(b); Foreign Air Commerce Reg. 
of Nov. 5, 1930, 1930 uw S. Av. Rep. 378; Aircraft Customs Reg. of Jan. 3, 
1929, 1929 U. S. . Rep. 267; Airports of Entry Reg. of Nov. 1, 1931, 1932 
8 7 Av. Rep. 295. 

United States v. One Waco Bi-plane, 1933 U. S. Av. Rep. 169 (D. C. 
po. —. discussed in 5 JOURNAL OF AIR Law, 153 (1934). 

3. iting: United: States v. Stowell, 183 U. S. 1, 12, 10 Sup. Ct. 244, 246, 
33 L. Bo 555, 558 (1890). 

4. “If the penalty is incapable of enforcement, which is the result if the 
decision of the lower court is affirmed, then this provision affords no aid in 
preventing violation of the law. It can readily be seen that if a lien created 
by a chattel mortgage is held superior to this penalty len those so disposed 
can always evade it by mortgaging the airplane up to or beyond its actual 
value, with the result that the government could never collect the penalty and 
the law would be without force. Its object would not be accomplished.” 
69 F. (2d) 673, 675. 

5. Harmony v. United States, 2 How. 210, 11 L. Ed. 239 (U. S. 1844); 
oo . Soetes v. The Schooner Little Charles, Fed. Cas. No. 15,612 (D. C. 

Y. 1818); Boggs v. Commonwealth, 76 Va. 993 (1882). 

6. Lindsley v. Werner, 86 Colo. 545, 283 P. 534 (1929); consult an ex- 
haustive collection of the cases on this point in, Note, 47 A. L. R. 1055 (1926). 
The Supreme Court upheld the constitutionality of a statute resulting 7 for- 
feiture of an innocent owner’s oa in Van Oster ui Kansas, 272 U. 8S. 4665, 
47 Sup. Ct. 133, 71 L. Ed. 364, 47 A. L. R. 1044 (1926). 

7. Act of Oct 28, 1919, c 86, 41 Stat at L. 305, 315, 27 U. 
for a collection of the state statutes consult Note. 47 A. L. R. 1055, 1084 Cis 6: 
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NEGLIGENCE—AIRPORT CoLLIsION—Res Ipsa Loguirur.—[Washington] 
The defendant, wishing to start the motor of his plane, made the necessary 
adjustments in the cockpit, then went forward to crank the motor. He 
failed, however, to put chocks under the wheels. Upon turning the pro- 
peller, the motor started, idling slowly, then, through some unexplained 
cause, the throttle opened—causing the engine to speed up. Before the 
defendant could board the plane it got away and, with no one at the con- 
trols, struck the plaintiff's hangar, bursting into flames which destroyed 
both the hangar and the plane. Plaintiff relied on the rule of res ipsa 
loquitur. The trial court was of the opinion that the rule was inapplicable, 
because, at all events, while an inference of negligence might arise from 
the circumstances, the defendant was entitled to rebut it, and the evidence 
showed that he used such care as a careful pilot would have used under 
similar circumstances. Accordingly, judgment was for the defendant, from 
which this appeal is taken. Held, that the judgment should be affirmed. 
Although the court spoke favorably of the applicability of the doctrine of 
res ipsa, it was of the opinion that a reversal was unwarranted under the 
evidence. Genero v. Ewing, 28 P. (2d) 116 (Wash. 1934). 

In the United States, there are said to be three rules of liability ap- 
plicable to damages caused by aircraft on the surface.1 Section 5 of the 
Uniform State Law of Aeronautics provides, in effect, for absolute liability 
in every case of injury to person or property, the only available defense 
being that of contributory negligence.2. In some jurisdictions a similar rule 
of absolute liability has been adopted, but with the defense of vis major 
available. Still other jurisdictions apply the ordinary rules of negligence as 
applied generally to torts on land. 

The following principal arguments are advanced as a justification for 
the rule of absolute liability: (1) That in most cases, persons on land 
are helpless to avoid injury from aircraft; (2) that the airplane is inherent- 
ly dangerous; (3) that, as a practical matter, it is impossible for the 
injured person to prove the cause of the accident.5 With respect to the in- 
ability of a person to avoid injury from an airplane, it may well be asked 
whether it is greater, to any marked degree, than his inability to avoid 
injury from an uncontrolled automobile? The injury appears to be just as 
unavoidable in the case of an automobile which is out of control by reason 
of a defective steering gear or brakes, as it is from an airplane. With the 
modern developments in landing facilities, beacons and radio beams, in- 





1. Kingsley, Robert, and Gates, Sam E., “Liability to Persons and Prop- 
erty on the Ground,” 4 JoURNAL oF AIR Law 515 (1933); Kaftal, Andre, “The 
Problem of Liability for Damages Caused by Aircraft on the Surface,” 5 
JOURNAL OF AIR LAW 179 (1934). 

2. This rule has been adopted by more than one-third of the States. The 


principle of absolute liability is based upon the _ of Rylands v. Fletcher, 
L. H. L. 330 (1868). Newman, Arthur L., II, “Damage Liability in 
Aircraft Cases,” 29 Col. L. Rev. 1039 (1929) ; Note, 47 Harv. L Rev. 345 


(193 

3. MacCracken, Wm. P., Jr., “Air we ”" 657 Am. L. Rev. 97 (1923); 
Zollmann, Carl, “Law of the “Air” (1927), 

4. Greunke v. North ae he Aa Co., 201 Wis. 565, 230 N. W. 618, 
69 A. L. R. 295, 1930 U. S. Av. 126 (1930), discussed in 1 JoURNAL oF AIR 
Law 363 (1980) j Wilson v. Colonial Air Transport, 278 Mass. 420, 180 N. E. 
212, 83 A. R. $29, 1932 Tl. S. Av. R. 139 (1932): Read v. N. Y. City Airport, 
145 Misc. 204 259 N. Y. S. 245, 1933 U. S. Av. R. 31 (1932); Hearne, “Lia- 
bility of ‘Aviator for Damage to Persons and Property,” 37 W. Va. L. Quar. 269 


(1931). 

5. Baldwin, S. E., “Liability for Accidents in Aerial Navigation,” 9 Mich. 
L. Rev. 20 (1910); Newman, Arthur L., Il, “Damage Liability in Aircraft 
Cases,” 29 Col. L. Rev. 1039 (1929); 56 Rep. Am. Bar Assn. 88-89 (1931). 
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juries occasioned by aircraft generally will be confined to cases where the 
airplane is out of control by reason of some defective mechanism. The 
radio beam has successfully demonstrated that a plane may be kept on its 
course and landed safely, even though the pilot’s vision is totally obscured.® 
It cannot be said that an airplane is inherently more dangerous than an 
automobile or train. In either case, assuming due care in operation, the 
danger is negligible so long as the mechanisms function properly. As to the 
practical inability of the injured person to show the cause of the accident, 
it has been suggested that the doctrine of res ipsa loquitur is a complete 
answer.” 

The theory of res ipsa loquitur has been well ‘and in the case of 
Smith v. O’Donnell,8 wherein the court said: “The foundation or reason 
for the doctrine of res ipsa loquitur is based upon probabilities and con- 
venience. When it is shown that the occurrence is such as does not ordi- 
narily happen without negligence on the part of those in charge of the in- 
strumentality, and that the thing which occasioned the injury was in charge 
of the party sought to be charged, the law operating upon the probabilities 
and the theory that if there was no negligence the defendant can then most 
conveniently prove it raises a presumption of negligence which the de- 
fendant must overcome by proof that there was in fact no negligence.” 
The essential elements appear to be: (1) That the accident is such as does 
not ordinarily happen in the absence of negligence; (2) that the instrument 
was under the exclusive control of the party sought to be charged.® It 
is apparent that the doctrine was applicable to the facts of the principal case. 

In the principal case, the trial court apparently gave such weight to 
the inference of negligence arising from the unexplained failure of the 
mechanism as it thought was warranted, and reached the conclusion that 
the defendant was not negligent. Assuming that the plaintiff had been able 
to prove that this particular defect in the throttle mechanism was commonly 
found in all other planes of the same manufacture then, clearly, the evidence 
would have been insufficient to rebut the presumption of negligence arising 
from the circumstances, 1%. e., the failure of the defendant to place chocks 
under the wheels or to have someone in the cockpit to control the plane 
after the motor started; since, in such case, the defendant would be charge- 
able with constructive, if not actual notice! of this particular defective 





6. Doolittle, James H., “Recent Developments in Air Transportation,” 5 
JOURNAL OF AIR Law 240 (1934). 

7. Schneider, Joseph, “Negligence in the Law of Aviation,” 12 Boston 
U. L. Rev. 17 (1932); Kingsley, Robert, — Baga fom E., Merce | to Per- 
sons and Property on the Ground,” 4 Jou r Law 515 (1 

8. 7 Cal. App. Dec. 838, 842, 6 P. (2a) "690, 608 (1931), BE adopted 
in 215 Cal. 714, 12 P. (2d) 933 (1932), discussed in 3 JouRNAL oF AiR LAW 
463 eae and 4 JouRNAL or Air Law 429 (1933). 

Stoll v. Curtiss Flying Service, Inc., 1930 U. Av. R. 148, affd., 236 
pee. ‘Div. 664, 257 N. Y. S. 1010, 1932 U. S. Av. zg 163 (1932); Seaman 
v. Curtiss Flying Service, Inc., 231 App. Div. 867, 247 N. Y. S. Dw 1931 

. Av. R. 227 (1930) ; see Sollak v. State, 1929 U. S. Av. R. 42, 43 
(N. ¥. 1927); cf. Wilson v. Colonial Air Transport, Inc., 1931 U. S. Av. R. 
109 (1931), affd.. 278 Mass. 420, 180 N. EB. 212, 83 A. L. R. 329, 1932 U. S. 
Av. R. 139 (1932) ; ; Carpenter, Charles E., “The Doctrine of Res Ipsa Loquitur,” 
1 Univ. of Chi. L. Rev. 519, 520 (1934). 

10. Martin v. Maxwell-Brisco Motor Vehicle Co., 158 Mo. App. 188, 
138 S. W. 65 (1911), where the plaintiff, being unaware of the danger in- 
volved, was permitted to recover for injuries received in cranking defendant's 
ear. ‘After a showing of the danger involved in cranking the car, the court 
held that defendant was chargeable with notice of such danger, and in the 
exercise of due care, should have notified plaintiff thereof; Allen v. Schultz, 
107 Wash. 393, 181 P. 916, 6 A. L. R. 676 (1919), in which an accident re- 
sulted from defective brakes and the court stated: ‘One who operates on the 
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mechanism and should, therefore, have taken added precautions. Had such 
common defect been susceptible of proof, then, under the doctrine of judi- 
cial notice,!1 it would have been a proper matter to be noticed by the court. 
The same result would have been reached if the court, in lieu of proof, 
had taken notice of said common defect. In this respect, it is suggested 
that, in the past, certain types of planes were known to have common 
defects.12 

Thus far, the courts have been willing to take judicial notice of the 
general,18 but not the particular,!¢ characteristics of aircraft. Undoubtedly, 
judicial notice will come to play as important a part in the field of aero- 
nautics as it has in relation to automobiles and other common 
mechanisms.15 

Cuartes T. SMITH. 


NEGLIGENCE—M1p-A1r COLLISION—DEGREE OF CARE—MASTER AND SER- 
VANT.—[Illinois] Plaintiff, in an action on the case, sought to recover 
damages of ten thousand dollars for the death of his wife following a 
mid-air collision between defendant’s plane in which his wife was riding 
and another plane. The facts of the case were stipulated and show that 
plaintiff and defendant were brothers-in-law and that, for a considerable 
period, an arrangement had existed whereby plaintiff might use defendant’s 
plane (a Stearman plane, duly licensed) on condition that said plane should 





streets of a city such a dangerous instrumentality as an automobile is bound 
to take notice that he may be called upon to make emergency stops, and it is 
negligence on his part not to keep the automobile in such condition that such 
stops are possible.” Thus, it is seen that the operator of an instrumentality 
having a known defect is chargeable with knowledge thereof and, therefore, 
must take additional precautions. 

11. Scientific facts of common recognition among the people with whose 
affairs the court is dealing are frequently the subject of judicial notice. ‘In 
the exercise of the function of judicial notice, the courts simply reflect the 
state of the times, and progress with the prestess of the people.” McKelve ey. 
on Evidence (4th ed. 1932), 46 and 47, §30; 5 Wigmore, on Evidence (2nd e 
1923), 579 §2571. 

12. For example: The old army training planes (J. N. 4 D.) apparently 
had defective throttles, which were apt to slip open unless someone was in 
the cockpit to guard against such contingency; the Thomas-More scout planes 
of the past were known to have very weak and defective wing structures; dur- 
ing the World War, it was common knowledge that the Nieuport combat planes 
were apt to catch fire at any time because of defective ae systems. 

Platt v. Erie County Agric. Soc., 164 App. Div. 149 a : + 620, 

. S. Av. R. 116 (1914); Hesse v. Rath, 224 App. Div, 344, a ae 

- 249 N. Y. 436, 164 N. E. 342, 1928 U.S. Av. 315 (1928). “smith 

v. New England Aircraft Co., 3 ss. 511, 170 N. a 385, 1530 uw. & Ay. 
R. 1 (1930); Note, 69 A. L. 8 30). 

14. Wilson v. Colonial Air i ee eh 278 Mass. 420, 180 N. E. 212, 83 
A. L. R. 329, 1932 U. S. Av. R. 139 (1932), in which the court was of the 
opinion that aviation had not yet al the stage where the court would 
take judicial notice of facts relating to the mechanics thereof because there 
was no common knowledge and experience upon which such an inference 
could be based. Such particular facts in relation to automobiles and other 
common mechanisms are constantly being noticed by the courts. Cf. Seligman 
v. Hammond, 205 Wis. 199, 236 N. W. 115 (1931), in which the court judicially 
noticed that a blow-out on the left front wheel would cause the car to swerve 
to the left; Wener v. Pope, 209 Ky. 553, 273 S. W. 92 (1925), in which the 
court took judicial notice of the speed at which an automobile must be operated 
in order to stop within a specified distance: Cook v. Missouri Pac. R. Co., 61 
S. W. (2d) 171 Mo. App. (1932). in which the court took judicial notice that 
the angle spread of good headlights on a car extend laterally. 

15. Courts will take judicial notice of whatever is common and current 
knowledge concerning automobiles, such as their particular characteristics; 
their mode of operation; their increasing numbers and the consequent danger 
therefrom; their capacity for speed: their ease of control: and the effect of 
traffic and weather conditions on the safety of operation. 15-16 Huddy, En- 
cyclopedia of Automobile Law (9th ed. 1931), 272, §152, and cases cited therein ; 
4 ~+ ~iaaaee Cyclopedia of Automobile Law (1927), 1595, and cases cited 

erein. 
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be piloted by one Walter Meyer (a licensed pilot of 3600 hours experience) 
employed by the defendant to fly the plane for him. On the day in question, 
the plane was flown by Meyer and collided with an unlicensed plane in the 
vicinity of Sky Harbor Airport. The trial court, without a jury, found for 
the defendant. Upon appeal, affirmed. Bird v. Louer, 272 Ill. App. 522. 


The basis on which plaintiff rested his case was that Meyer, the pilot of 
defendant’s plane, had conducted himself so carelessly, negligently, and un- 
skillfully that the collision took place and plaintiff’s wife was killed. The 
collision occurred at about 6 P. M. on a clear day at an altitude of between 
600-1000 feet. The following stipulated facts are of particular interest: 
“The Louer plane (defendant’s) was visible to the pilot (unlicensed) of the 
Standard (also unlicensed), who apparently seemed to make a turn to avoid 
the collision but made a flat turn so that he skidded and the right wing 
of the Standard hit the right wing of the Louer plane. . . . The visi- 
bility in the Stearman plane is better than in most ships, probably as good 
as any, but there is a blind spot directly ahead so that when the airplane 
is in normal flight the pilot cannot see a ship which is close in front of 
him, if it is exactly at the same altitude of his ship. The ship however 
could be maneuvered to give visibility in any direction.”1 While it was 
agreed that Mrs. Bird, the deceased, had never taken flying lessons, it was 
stipulated that it was not known who was actually operating the Stearman 
plane (possessing dual controls) at the time of the collision. 


The decision of the court was based on the following controlling ques- 
tions: (1) Was Meyer when flying the airplane the agent or servant of 
the defendant, and acting within the scope of his employment, or, as de- 
fendant contended, the agent and servant of Bird, in which latter case 
the rule of respondeat superior would not be applicable and defendant as 
a matter of law not liable? The situation inferred from the facts in the 
present case was that defendant loaned his servant to plaintiff for a spe- 
cial service subject to the direction of plaintiff, who however did not have 
either the power or the right to discharge Meyer. The court held that 
the right to discharge being essential to the relationship of master and 
servant, Meyer was not the servant of Bird but at the time was still the 
servant of defendant Louer and the rule of respondeat superior was there- 
fore applicable. The court did not specifically decide whether or not Meyer 
was acting within the scope of his employment at the time the accident 
occurred. (2) Was defendant or his pilot Meyer guilty of negligence 
which was the proximate cause of the collision? Since the trial court found 
for the defendant on this issue, and that finding was entitled to the same 
weight as a_verdict of a jury, the ultimate question for the determination 
of the court was whether that finding was clearly and manifestly against 
the weight of the evidence. In view of the court’s holding on question (1) 
that Meyer was the servant or agent of defendant, then (a) Mrs. Bird was 
in defendant’s plane either as an invitee or a passenger for hire and (b) 
defendant owed a duty to transport her with reasonable care. The court 
discarded plaintiff’s contention that, since Meyer was an extraordinarily skill- 
ful and experienced pilot flying a maneuverable ship of latest design and 
in good condition on a clear day with perfect visibility over a public airport 
where other ships were likely to be maneuvering and where he had unlimited 





1. Italics ours. 
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area for his own maneuvers, and, since, if he had been looking, he could 
have seen the other plane for a distance of miles and could have at any 
time for a period of minutes rathe~ than seconds changed his line of flight 
so that it would have been impossible for the other plane to approach 
him, much less collide with his plane, it was therefore extreme negligence 
on Meyer’s part to permit his plane to collide with the other, thereby caus- 
ing the death of Mrs. Bird. The court indulged the presumption that it 
was Meyer who was at the controls at the time of impact, but refused 
to “indulge the presumption that because Meyer was extraordinarily capable 
he therefore must have been entirely negligent.” In the absence of direct 
evidence, the court presumed the contrary, and indulged the presumption 
that “the planes may have come into an air pocket or may have experienced 
sudden gusts of wind or may have suffered motor defects at that moment.” 
Finally, the court leaned on the reputed ignorance and inefficiency of the 
other pilot, his failure to bank on the turn thereby causing him to skid 
into defendant’s plane, and on the fact that defendant’s plane had a blind 
spot directly ahead in horizontal flight and held that “from the undisputed 
facts the proximate and immediate cause of the collision . . . was the 
negligence and inefficiency of the pilot of the Standard plane, and that there 
is no evidence from which an inference may be reasonably drawn that 
Meyer was negligent.” 

The foregoing statement of facts and opinion demonstrates that if 
we are to have any symmetrical development of air law, it is hopeless to 
thrust on a court the duty of fixing responsibility for an accident of this 
kind—particularly where the evidence is so sketchy. On the basis of the 
facts as they were stipulated, the court’s use of legal doctrine is probably 
unassailable. The court correctly held that Meyer was the servant of the 
defendant but might well have decided on the merits of the case that Meyer 
was acting within the scope of his employment at the time of the accident. 
The court, however, found it unnecessary to specifically decide this point 
since its decision was based on the lack of negligence on the part of Meyer. 

Likewise, the court did not specifically define the status of defendant’s 
plane as a private carrier, nor the status of Mrs. Bird as an invitee or 
passenger for hire—holding that, even were she carried gratuitously, de- 
fendant was obliged (as in automobile cases) to use reasonable care. The 
distinction between degrees of care was thus avoided. The court might 
easily have admitted the tenuity of these distinctions relative to aviation 
cases since any lack of care in flying is likely to be disastrous, and there 
is scant opportunity to determine what degree of care was, or was not, 
employed in a given situation. 

In its handling of the instant case, the court maintained a safe balance 
in its use of legal doctrine. It must also be conceded that, from the facts 
stipulated, plaintiff fell short in proving that defendant’s pilot was negligent 
and that such negligence was the proximate cause of the collision. It is 
submitted, however, that the facts as stipulated were so warped by their 
reduction from highly technical combinations of fact into terms suitable 
for consideration by what must be termed in this case a lay agency (the 
court) that the court seems to have been led into going too far afield from 
the facts for its ultimate conclusions, that (1) Meyer was not negligent in 
failing to see the other plane; (2) the planes may have (a) come into an 
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air pocket or (b) experienced sudden gusts of wind or (c) encountered 
some defect in the motor; (3) the “skidding” of the Standard plane was 
the cause of the accident. The court was undoubtedly misled into placing 
undue emphasis on the fact that Meyer was unable to see the other plane 
because of a “blind spot” in the Stearman at the moment of collision. The 
guilelessness of the court is hardly to be wondered at, since the facts were 
stipulated by experts. It is submitted that had the testimony of the wit- 
nesses and various technical data on the collision been subjected to the 
scrutiny and consideration of a body of experts, the results of at least 
these above stated conclusions would have been far different. 

The judgment of experts would have recognized the “air pocket” myth 
at once. And while “a sudden gust of wind” may throw together planes 
flying in close formation, such has never been known to cause a collision 
between planes flying according to the federal air traffic rules—with a mini- 
mum of 300 feet between them. The “blind spot” idea is plausible, but 
anyone familiar with aircraft knows full well that there are possibly more 
“blind spots” than “visible spots” and that every pilot is fully aware of the 
visibility limitations of his craft.2 The controls of an aircraft are not dif- 
ficult to manipulate and “blind spots” can be made visible with very little 
effort. Thus, while it is fully admitted that the court here had a most 
unsatisfactory case to deal with, from the standpoint of the evidence avail- 
able, it is to be hoped that no one will read into this decision an idea that, 
because of “blind spots” a pilot need never maneuver his ship a little bit 


just to look. 
LorraAINE ARNOLD. 





2. ‘‘Anyone reasonably informed on aeronautical history can recollect sev- 
eral instances of airplane collisions that resulted disastrously despite the 
very small number of ships in the air at those times. Pilots well known for 
their experience, capabilities, and conservatism have frequently figured in these 
collisions. With these facts in mind, together with the probability that we 
shall presently witness very rapid increases in the number of light planes— 
piloted by inexperienced and often careless pleasure seekers—the dangers due 
to inadequate visibility may be seen in their true magnitude. . . . t must 
be conceded that visibility from the pilot’s seats of practically all ships that have 
been flown has been adequate so long as their pilots have been alert and on 
the job. The narrative of an air collision usually is the story of two pilots 
momentarily ‘caught napping.’ . . . Let us first of all renounce .. . 
[a] theory, nursed by many, that all airplane collisions are the result of 
inadequate visibility in the participating planes. There are, in fact, three 
distinct possibilities in this connection. Two ships may meet within the ranges 
of vision of the two pilots, both temporarily distracted from their directions 
of travel. Or the pilot of the approaching plane may he ‘blinded’ and the 
second pilot unobservant. In the third instance, the two ships may collide 
within their respective blind angle ranges while their pilots are fully covering 
their individual flight paths, yet without thought of the possibilities of blind 
angle approaches. The first type of accident can never be eliminated entirely. 
Even roller skates are ‘blind’ to the user who prefers to look in a direction 
other than the one in which he is traveling. In all probabilities, however, the 
large majority of air collisions thus far fall within the two latter classifications. 
Taking into consideration the many varied types of ships and the multiplicity 
of air maneuvers, together with important variables such as relative speeds 
and directions of both planes and air currents, the large number of possible 
collision combinations with present day planes, becomes apparent’: Huntington, 
Dwight, “Adequate Visibility for Planes,” 18 Aero Dig. 52 (June, 1931). 

The same writer finds that there are two classes of responsibility: (1) 
Where the pilot of one or the other ship maneuvers into the other ship (that 
is, where he could have seen had he been looking). (2) Where the pilot fails 
to notice the approach of the other ship (that is, where he was prevented from 
seeing because of a blind spot at that particular angle). 

The suggestion is made by the same writer that in the instance of planes 
approaching from the opposite direction, the honors may well be divided 
evenly. That appears to have been the situation in the present case and the 
conclusion follows inevitably that it is futile to set a court the duty of deter- 
mining the negligence of two pilots involved in a mid-air collision. 
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DIGESTS 


Arrports—Contract oF LEASE For MunicipaL Port.—[Ohio] The City 
of Toledo entered into a written lease in 1927 with the National Supply 
Company by which the city acquired certain premises to be used as an air- 
port for a term of three years at a fixed annual rental, payable in quarterly 
installments, the lease to expire June 30, 1930, but lessee to have the option 
of renewing upon like terms and condition for an additional period of one 
year provided written notice be given the lessor at least ninety days prior 
to the expiration of the original term. Upon expiration there was no 
renewal of the lease, but the City of Toledo continued to use the premises 
for airport purpose for exactly three months after the expiration of the 
term of the written lease. The City paid all of the rental during the three- 
year period and tendered payment of the rental for the three-month period 
at the rate of one-fourth of the annual rental. Tender was refused by the 
National Supply Company which brought suit to recover the sum of a 
whole year’s rental plus taxes and penalty which became due and payable 
during said yearly period. Judgment in the lower court was for the full 
amount claimed, which the City of Toledo sought to reverse, on the grounds 
that there was no express contract for the rental of the premises in ques- 
tion and that the law will not imply a contract. Plaintiff in error contended 
further that the original written lease was absolutely void because the pro- 
visions of the statute were not complied with, in that no certificate was 
placed on file, and that there is no implied municipal liability in matters 
ex contractu. Held, the doctrine that a contract will not be implied against 
a city applies to a contract of lease as well as any other contract, and the 
City of Toledo was therefore not liable for either the amount claimed or 
the amount tendered. However, as the City of Toledo was willing to make 
good its tender for the three-month period, the court entered judgment in 
favor of the National Supply Company for that amount, with the proviso 


that plaintiff was to pay all costs, the tender having been made before suit 
was instituted. Judgment modified accordingly and as modified affirmed. 
City of Toledo v. National Supply Co., Ohio Court of Appeals, January 22, 
1934. 234 C.C.H. 3027. 


LorRAINE ARNOLD. 


Airports—RIicHT OF County To Leasz LAaNnp For MUNICIPAL AIR?ORT—- 
County CoMMISSIONERS—EXPENDITURE OF PusBLic Funps.—[Ohio] The com- 
missioners of a county desired authority to expend public funds for the 
leasing of land near village A to be used as an aviation landing field and 
to be improved through the use of CWA tunds. A board of county com- 
missioners, being purely a creature of statute has only such powers as are 
expressly conferred upon it by statute, and such implied powers as are 
necessary to carry into effect such express powers. The Constitution of 
Ohio provides that no money shall be withdrawn from any county or town- 
ship treasury, except by authority of law. In a previous opinion of the 
Attorney General, it was therefore held that a board of county commis- 
sioners, not being authorized by statute so to do, may not lawfully purchase 
land to be used as an airport and may not issue bonds for such purpose; 
and this was held to be decisive of the present case involving the lease of 
land. In addition, the General Code of Ohio has a specific provision for 
the purchase or condemnation of land necessary for landing fields for air- 
craft and transportation terminals, and it was held to follow that, since the 
legislature has not expressly given the county commissioners authority to 
purchase or lease lands for landing fields for aircraft, such authority does 
not exist. It is therefore held that a board of county commissioners has 
no authority to expend public funds for the leasing of a landing field. 
Opinion of the Attorney General of Ohio, January 29, 1934, 234 C.C.H. 3028. 


LorrAINE ARNOLD. 
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CoMMISSIONS—APPROPRIATION FOR AIR SERVICE BuiLpING CoMMISSION.— 
[Alabama] “The legislature of Alabama passed an act which was approved 
on July 2, 1931, General Acts of Alabama, Regular Session 1931, page 402, 
providing for the creation of a commission to be known as Alabama Air 
Service Building Commission. The act authorizes the Commission to con- 
struct certain buildings and improvements. The act makes an appropriation 
to pay for said buildings. Section 19 of the Act provides that the Com- 
mission shall have power and authority to borrow money in anticipation 
of the amount of the appropriation becoming available, and to pledge the 
appropriation as security for the payment of the loan. Section 21 of the 
Act, being the section which makes the appropriation, was amended in the 
Special Session of 1932 (see General Acts of Alabama, Extra Session 1932, 
page 298). Under the terms and provisions of this Act, can the Alabama 
Air Service Building Commission borrow from the Federal Government 
under the Federal Emergency Appropriation for Public Works and pledge 
the appropriation for the repayment of the loan? If an application is made 
for a loan by the Alabama Air Service Building Commission, and approved 
by me as Governor, will such loan be in violation of section 213 of the 
Constitution of Alabama as amended by a vote of the people on July 18, 
1933, the amendment being made a part of the Constitution by proclamation 
dated August 2, 1933? If a loan is made to the Alabama Air Service Build- 
ing Commission, can the loan be repaid without a violation of any of the 
provisions of the budget law? Can such loan be made and repaid without 
offending any part of section 213 of the Constitution as amended by Gov- 
ernor’s proclamation dated August 2, 1933?” 

Held, “the Air Service Commission Act expressly authorizes the com- 
mission to borrow money for construction purposes and to pledge the ap- 
propriation for the payment of such loan. This is within the authority of 
the Legislature, but subject to constitutional limitations affecting such ap- 
propriation, or the amount that may become available thereunder. The 
recent constitutional amendment (Gen. Acts 1933, Ex. Sess., p. 196), known 
as the McDaniel Amendment, amending section 213 of the Constitution for 
the purpose of validating a floating debt heretofore incurred under appro- 
priations in excess of revenues, incorporated provisions expressly intended 
to prevent future deficits in the state treasury. To this end available funds 
for the payment of claims, in case of a deficit, are to be prorated, and all 
excess unpaid appropriations are declared null and void. We would not 
anticipate the questions that may arise touching the claims included in such 
prorate, nor what appropriations, if any, are without such provision because 
of other constitutional provisions. Suffice to say, we find nothing to except 
the appropriation in question from the operation of section 213 as thus 
amended. Whatever effect be given to sections 20 and 22 of the Fletcher 
Bill (Gen. Acts 1932, Ex. Sess., p. 35), touching permanent constructions, 
or capital projects, we find nothing in amended section 213, which will 
permit the Legislature to give preference thereto by setting apart or di- 
recting you to set apart from the general funds in the treasury such sums 
as may be required to meet them in full, and thus deplete the funds avail- 
able to meet the current operations of the several departments or state 
institutions, who must take on a pro rata basis. We conclude the appro- 
priation in question is subject to amended section 213.” In re Opinions of the 


Justices, 149 So. 775. 
Fo De PF, 


INSURANCE—AcTION BY AGENT FoR Loss or Commissions.—[New York] 
Plaintiff, an assignee of an insurance agent, sought recovery of damages for 
breach of contract of employment. Plaintiff's assignor was employed by a 
firm of general agents of the defendant to solicit life insurance, and said 
defendant had issued a circular offering a special policy eliminating avia- 


tion risks from coverage. Plaintiff's assignor secured an application for a 
twenty-year endowment policy with the aviation risk excluded and the pay- 
ment of the first quarterly premium. The defendant rejected the applica- 
tion on the ground that it had decided not to insure airplane owners. Held, 
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for plaintiff, on the ground that where the agent had procured an applica- 
tion by a good insurable risk for life insurance with the aviation risk ex- 
cluded, insurer was liable to the agent’s assignee for the full commission, 
where the applicant’s expectancy exceeded the period during which the 
commission was payable. Johnson v. National Life Ins. Co., 268 N. Y. S. 495 
(Supreme Court, New York County). 

F DOF. 


INSURANCE—PARTICIPATION IN AVIATION Operations.—[Arkansas] Ap- 
peal prosecuted from a judgment against appellant insurance company in 
favor of appellee, the beneficiary in an accident policy for double indemnity 
alleged to be due under the terms of the policy. The insured paid no fare 
and was killed when the plane crashed. The insurance policy provided that 
the double indemnity should not be payable in case death resulted from 
“participation in aviation operations.” Held, judgment for plaintiff affirmed, 
and rehearing denied. There was no contractual relation between the pilot 
of the plane and the insured and no expectation of a fare to be paid and 
collected for the trip, the insured being an invited guest only and not a 
passenger, and it cannot be said that insured received the injuries from 
which he died “from participation in aviation operations,” within the mean- 
ing of the terms of the policy, and is thereby excluded from its coverage. 
The effect of the word “operations” in connection with the phrase “par- 
ticipation in aviation” necessarily limits the scope of the meaning of the 
word “participation,” and, though the word “participate,” standing alone, 
might denote activities not included in the narrow compass of “engaged in” 
when the effect of the word “operations” is considered (which can only 
mean the management and control of the airplane), it becomes more ap- 
parent that “participation” is to be considered in its active sense and 
viewed as the equivalent of “engaged in.”* Missouri State Life Ins. Co. v. 
Martin, 69 S. W. (2d) 1081 (Supreme Court of Arkansas). 

FOOD. P, 


INSURANCE—ENGAGING IN AERONAUTICS AS PASSENGER OR OTHERWISE IN 
AERONAUTIC OPERATIONS.—[Federal] A passenger in an airplane was killed 
as a result of a plane crash and recovery of double indemnity was sought. 
Double indemnity was not payable if the insured’s death resulted “from 
engaging, as a passenger or otherwise, in submarine or aeronautic opera- 
tions.” Held, for defendant, by affirming a decree dismissing the bill for 
want of equity. This on the ground that the double indemnity clause ex- 
cluded from coverage death resulting from engaging in a single “e in an 
airplane as a passenger.t Goldsmith v. New York Life Ins. Co., 69 F. (2d) 
273 (U. S. C. C. A. 8th, Missouri). 

Petition for writ of certiorari denied by the United States Supreme 
Court, May 28, 1934. 234 C.C.H. 3095. 

DE: 


INSURANCE—FirE Pottcy—OwnersuIp.—[Pennsylvania] Insured was a 
pilot, and the president of an amusement company advanced the money with 
which to purchase the airplane to be used to carry passengers in the amuse- 
ment park. The bill of sale was first made out to the president of the 
amusement company but was changed to show the pilot as buyer. It was 
then recorded with the Federal Department of Commerce, and the registra- 
tion card, carried in the plane, contained the insured’s name. Held, that 
proof showed the insured to be the owner and therefore had an insurable 
interest in the plane entitling him to recover on a fire insurance policy for 
loss of the plane by fire. The fact that the employer paid for the plane 
was not conclusive that it was not owned by the employee so as to entitle 





*See dissent by Smith, J., p. 1086. 


¢See dissent by Stone, J., p. 276. 
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the latter to recover on the fire policy, taken in his name. Newman v. North 
River Ins. Co., 171 A. 601 (Supreme Court of Pennsylvania). 
Po Dek. 


NEGLIGENCE—AIRPORT COLLISION—MUuNICIPAL OrpINANCE.—[Georgia] An 
ordinance of the City of Atlanta prohibits the leaving of any aircraft— 
with motors running—on the city airport unless the pilot or mechanic is 
therein. Plaintiff left his plane with defendant to be mechanically tested 
and, after a test flight, defendant’s servant started the motor without plac- 
ing chock blocks at the wheels or otherwise securing it. The plane ran 
across the field and crashed into other planes on the field and caused con- 
siderable damage to plaintiff’s plane. Held, that the jury were authorized 
to find a violation of the city ordinance, and that the violation constituted 
negligence. The ordinance was reasonable and the court did not err in 
charging the jury that a violation of same would constitute negligence per 
se, nor in admitting the ordinance in evidence. Since there was no allega- 
tion or evidence to show that the plane could not have been made secure, 
the servant’s act was not excusable on the ground that he was afraid that 
the plane would cause an accident unless removed immediately. Judgment 
for plaintiff, affirmed. T. A. T. Flying a haa Inc. v. Adamson, 169 S. E. 


851 (Ct. of Appeals of Georgia, Div. No. 8 
LorraAINE ARNOID. 


NEGLIGENCE—COoNTRIBUTORY NEGLIGENCE—COLLISION WitH HayRrAKE ON 
RunwaAy—Orpinary Care.—[Wisconsin] Action by plaintiff to recover for 
damages to his airplane which were sustained in alighting on a hayrake, 
which defendant had permitted to be on its landing field. On the trial the 
jury returned a special verdict that defendant’s negligence in permitting the 
rake to be left on the field was a ‘cause of plaintiff’s damage, and that 
plaintiff’s pilot did not fail to exercise ordinary care in respect to attempt- 
ing to land on an unlighted field or in respect to keeping a proper lookout 
for objects on the field. Judgment in favor of the plaintiff and defendant 
appealed. 

Held, reversed and remanded. Plaintiff’s pilot was under a duty to 
exercise ordinary care in the operation and control of the airplane; and, 
in the case of airplane operation, ordinary care requires that the pilot is 
not to land until he has seen that he has a clear place on which to land, 
and safe piloting requires that he make as many turns as possible before 
landing so as to be able to see what is on the ground below. In the present 
case, plaintiff’s pilot failed to circle the field more than once and was so 
blinded by the setting sun that he landed on the hayrake which was stand- 
ing on the landing runway. The court held that the pilot was negligent 
as a matter of law, if he so proceeded to land, voluntarily, at a time when 
he was unable, because his vision was obscured, to see the rake, which 
otherwise would have been visible from his position in the airplane. In 
order to be free from contributory negligence plaintiff's pilot should have 
continued to circle about the field until he had a sufficient lookout to ascer- 
tain whether the field was clear. His negligence in so alighting without 
exercising this ordinary care so contributed to the collision as to defeat 
plaintiff's right to recover. Davies v. Oshkosh Airport, 252 N. W. 602 
(Supreme Court of Wisconsin). 
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THE AIR MENACE AND THE ANSWER. By Elvira K. Fradkin. New 
York: Macmillan Co., 1934. Pp. xxiii, 331. 


This book considers war gases and their dispensation from aircraft. 
The author has attempted to avoid a sensational discussion and to present 
the facts as they actually exist. The book is written for the average reader 
and seeks to impress upon people in general that civilians in future wars will 
not be safe from gas attacks. The writer believes that, if people understand 
what war means (and that there is no need for wars), they will demand that 
war be avoided. 

The author takes the view that rules and regulations intended to govern 
the conduct of wars cannot be effective. She considers that mere disarmament 
of military and naval forces would be unavailing on account of the existence 
and rapid development of commercial aviation and convertible chemical fac- 
tories which, she feels, are deadly menaces. She, therefore, suggests inter- 
national control over both commercial aviation and chemical industries, in 
addition to military and naval disarmament. The tax burden of nations 
could be lightened as the result of not having to subsidize and foster com- 
mercial enterprises adaptable to war uses. 

To eliminate the likelihood of gas warfare the author advocates that 
governments cease preparing for the use of poisonous gases, that chemical 
concern be integrated into national production programs under _inter- 
national supervision, and that the development and storage of war gases 
be discontinued. 

To demilitarize aviation, she suggests that all military aircraft be 
abolished, that military features be eliminated from civil aircraft, that 
all aircraft be licensed for designation purposes, and that international 
congresses interested in aviation be amalgamated into one organizatioiz. 
The ultimate result advocated after about five years would be the inter- 
nationalization of all air space and the revision of air laws, the almagama- 
tion of European and American aircraft manufacturers into an international 
organization with powers to limit production and distribution of aircraft, 
and the creation of an international holding company for commercial air- 
lines, stock to be held by the various nations concerned. This international 
organization would be at the disposal of the Council of the League for 
use against nations breaking their international commitments, and _ the 
pilots would have international standing, not subject to any one nation. 

The book is well organized and affords interesting reading. It con- 
sists of four sections, an appendix containing short notes on the mat- 
ters discussed, and a brief bibliography. The ideas expressed, however, 
provoke many questions about which a great deal could be said to the 
contrary. A few of these are as follows: 

Will not defense forces and the principles of military strategy prevent 
extensive attacks against civilians? By depriving a nation of weapons, can 
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it be prevented from engaging in a war? Is it desirable to avoid govern- 
ment subsidies of commercial enterprises by reason of disarmament inasmuch 
as many great social and economic advancements could not be accomplished 
without governmental aid induced by military expediency? Can a nation 
which has built itself up largely by military conquest discontinue a military 
policy, and not expect some other nation which does not enjoy the same 
economic advantages to pursue an aggressive policy similar to that which 
the disarming nation had previously itself followed? 
Frank E. Quinnry. 


THE AIRCRAFT YEARBOOK FOR 1934. Edited by the Aeronautical 
Chamber of Commerce of America, Inc. New York: D. Van Nos- 
trand Co., Inc., 1934. Pp. x, 501. 


The volume for this year has followed the same form as those of 
previous years, including chapters on air power, air transportation, gov- 
ernment, army and navy activities, private flying, airport development, and 
so forth. Of particular interest to the lawyer dealing with aeronautical 
problems are the chapters on the air transport code, and laws and regula- 
tions. Again, a large section of the volume is devoted to aircraft and engine 
designs and manufacturing trends. There are some very excellent and 
workable statistics at the end of the volume, recording all available figures 
in the air transport industry. As in past years, this volume contributes 
something of much value to the student of the industry. 

KATHERINE Fritts. 
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